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(i) 
QUESTIONS PRESENTED 

In petitioners view, the case presents the following questions. 

1. Whether there was substantial evidence upon which the 
Commission could support its finding of fact that petitioner had represented 
the composition of its watch cases as being composed of precious metals 
contrary to fact and whether order to cease and desist from such alleged 
representation should be set aside and appropriate order entered? 

2. Whether in the light of the evidence before the Commission, 
and the Commission's own experience in the watch industry, the action of the 
Commission in issuing order to cease and desist in this case was not arbi- 
trary and capricious and thus contrary to law? 

3. Whether order in this case should be set aside as it requires 
petitioners to perform: 

1) a vain and useless act 


2) an act against the public interest as it will 
tend to confuse the public 


3) an act requiring petitioner to make a misleading 
statement 


4. Whether the fact that no actual deception has been shown to have 
been practiced by the petitioner, plus the fact that finding tendency toward, 
or inherent deception in the case runs contra to a legitimate industry wide 
practice is not sufficient reason to vacate the order ? 

5.. Whether the fact that Commission's order in this case is inconsis- 


tent with commission's own trade practice rules for the watch industry is not 


contrary to proper administration practice and so abusive as to be contrary to 
law. 

6. Whether the fact that Commission's order in this case is in- 
consistent with rulings and findings in parallel cases in the watch industry 
is not contrary to proper administrative practice and thus contrary to law. 
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PETITION TO REVIEW AND 
SET ASIDE ORDER OF THE FEDERAL TRADE COMMISSION 


BRIEF OF PETITIONER 
JURISDICTIONAL STATEMENT 


This brief is filed by petitioner in support of petition under 
Title 15, U.S.C.A., Section 45 (c.d.e.), commonly known as the Federal 
Trade Commission Act, as amended by the Wheeler-Lea and McGuire Fair 
Trade Acts: (Act of September 26, 1914, Chap. 311, 38 Stat. 717, as amended; 
15 U.S. Code, Sec. 41-51, Act of March 21, 1938, Chap. 49, 52 Stat. 111, 
15 U.S. Code, Sec. 41, 44, 45, 52, 58. © “Act of July 14, 1952, cer 745, 
66 Stat. 632; 15 U.S. Code Sec. 45.). 
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This petition seeks review of a certain order of the Federal 
Trade Commission issued November 19, 1959 in docket number 6893. 

The said Order would require petition, in connection with the 
offering for sale, sale, or distribution of watch cases in commerce, to 
cease and desist from: 

Failing to disclose the base metal composition 
of watch cases composed in whole or in part of base metal 
which has been treated to simulate precious metals unless 
marked clearly to disclose the base metal content of such 
treated case or part. 

A petition to this court for Review of the Order was filed on 
January 29, 1960 in'accordance with the above provisions of the Federal 
Trade Commission Act: 15 U.S.C.A. 45 (c). 


STATEMENT OF THE CASE 


A. Issues Before the Examiner 


The Federal Trade Commission issued its Complaint in this 
matter on September 24, 1957 charging the petitioners with unfair methods 
of competition and with unfair and deceptive acts and practices in commerce 
in violation of Section 5 of the Federal Trade Commission Act; 15 U.S.C. A. 
45 (J. A. 2, 3, 4, 5). 

In essence the complaint contained three charges. These were 
as follows: 

1. Petitioner falsely represented their watch cases as being 
"water-resistant, " and "water-protected" contrary to fact. 

2. Petitioner's watch cases are composed of base metals 
treated to simulate precious metals, and failure to make base metal dis- 
closure is deceptive and misleading. 


3. Petitioner falsely represented themselves to be manufacturers. 
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Denial was made of the above charges, and the issues duly 


B. The Initial Decision | 
| 
Hearings were held before a duly designated hearing examiner 
from January 14, 1958 to August 1, 1958. On April 3, 1959, the hearing 
examiner issued his initial decision (J. A. 92-97), in this matter dismiss- 
ing charges set out as 1 and 3, falsely representing "water-resistant, * and 
“water-protected” quality of petitioner's watch cases, and falsely represent- 
ing that petitioners were manufacturers. The hearing examiner found that 
the evidence supported a finding that sustained Charge 2, that petitioners 
sold watch cases composed of base metals treated to simulate the appearance 
of precious metals, failed to disclose such base metal composition, and that 
the result of such failure had a tendency and capacity to deceive the purchaser. 
The Commission on November 29, 1959 affirmed and adopted this Decision 
in toto (J. A. 98) along with opinion (J..A. 99-104). | 
Thus the sole remaining issue and the one presented for this 
appeal is whether Order prohibiting the sale of watch cases without dis- 
closure of full metallic content should have been issued in this case. 


STATUTES INVOLVED 


Pertinent provisions of the Federal Trade Commission Act 
are set forth in index. “=. 


STATEMENT OF POINTS 


1. The examiner's finding and the Commission's adoption of 
same leading to its conclusions of law and order against the petitioner 
with respect to the petitioner representing that their watches were composed 
of precious metals when such was not the fact are not supported by and are 
contrary to the evidence and the Order requiring petitioner to cease and 
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desist from any such misrepresentation should be set aside and appropriate 
order entered. 
2. Order entered by the Commission in this matter is so wholly 


inconsistent with the evidence as to make the Commission's action arbitrary 


and capricious and contrary to law. 

3. Order entered by the Commission in this matter with respect 
to petitioner's indicating on their watch cases the metallic content of all 
parts of the watch would require the petitioner to perform a vain and useless 
act, and is contrary to the public interest as this same act would tend to 
create confusion in the public mind with regard to composition of petitioner's 
watches, rather than educate the public in this regard. 

4. The evidence in this case fails to establish that any deception 
has occurred to the public as a result of any of the acts of the petitioner, 
and further fails to establish any inherent deception, or tendency toward 
eceniom in any of the acts performed by the petitioner. 

5. The Order entered in this case is inconsistent with the Com- 
mission's own Trade Practice Rules for the Watch Industry, and such incon- 
sistency is contrary to proper administrative practice and thus contrary to 
law. 

6. The Commission has failed to sustain its burden of proving 
that petitioner's actions resulted in simulating a precious metal to an extent 
that genuine confusion and deception could result to the public. This 
failure of proof is fatal as such finding was essential to issuance of order 


in this case. 


SUMMARY OF ARGUMENT 


1. The evidence before the hearing examiner and the Commission 
could not support its finding of fact that petitioner represented the composi- 
tion of its watch cases as being composed of precious metals contrary to fact. 


5. 


: 
2. In the light of the evidence before the Commission and the 
Commission's own experience in the watch industry the action of the Com- 
mission in issuing order to cease and desist in this case was arbitrary and 
capricious. ! 
3. Order of the Commission in this case should be set aside as 


it requires petitioner to perform: : 


1. a vain and useless act. 


2. an act against the public interest as 5 it will 
tend to confuse the public. 


3. an act requiring petitioner to make a mis- 
leading statement. 


4. That the practice alleged and found by the Commission to be 
false and misleading was in fact a legitimate industry wide practice. 

5. Whether the fact that Commission's order in this case is in- 
consistent with commission's own trade practice unless for the watch 
industry is not contrary to proper administration practice and so abusive 
as to be contrary to law. : 

6. The Commission order in this is inconsistent with parallel 
cases in the watch industry and therefore contrary to proper administrative 
practice. | 


ARGUMENT 


1. The Representations 


| 
The sole evidence upon which the hearing examiner bas ed his 


findings and the Commission adopted same, that the petitioners made watch 
cases which had been treated to simulate the appearance of gold or gold 


alloy was based upon the appearance of the watches themselves. (J. A. 96). 
And, of course, the Commission in stating 


"Our own examination of those exhibits 
confirms that the bezels of many of respondents’ 
watch cases.are toall appearances composed of 
precious metal." (J.A. 101) 


did nothing more than adopt the hearing examiner's finding as its own. 

The evidence clearly shows that at no time did petitioners represent to 

any one that watch cases it manufactured and sold were composed of precious 
metal (J. A. 15, 16, 80-88). Infact, the watch cases were consistently in- 
voiced as "yellow, " (J. A. 11 & 12, see Exhibits 6A & B, 7A &B) and were 
identified in most instances on the back as "Stainless Steel Back. " (Joint 
Exhibits A, B& C) Nor was any evidence adduced to show oral representa- 
tions by the petitioner Theodore Kagen. In fact, the evidence adduced showed 
conclusively that petitioner Theodore Kagen made no representations of 
precious metallic content of any kind. Thus, up to this point the evidence 
would appear to establish a complete lack of intent to deceive if nothing else. 
The fact that the anodyzing process used is clearly for the protection of 
watch cases would appear to bear this out (J.A. 29). 

But the Commission in its opinion has chosen to rely upon its 
expertise. This is clear from the authority cited by it. (J. A. 101). The 
Commission has cited Zenith Radio Corporation v. Federal Trade Commis- 
sion, 143 F. 2d 29 (7th Cir. , 1944).and Royal Oil Corporation v. Federal 
Trade Commission, 262 F2d 741 (4th Cir., 1959). These cases have been 
cited for the proposition that in cases of this type no actual deception need 
be shown. That tendency and capacity toward deception is sufficient. With 
this principal the writer has no argument. Indeed, the Commission might 
well have cited over a dozen cases for authority on this point. 


It would appear that the Commission's point might be well taken, 


if the evidence did not clearly indicate that Commission expertise in the 
instant case is being exercised in a vacuum. 

It must be remembered that the sole basis of the Commission's 
Complaint and its Order is based upon the fact that petitioner's watch cases 
simulate the appearance of precious metals (J.A. 3, 96, 101). This so- 
called simulation of precious metals is based upon the fact that the bezels 


of such watch cases are yellow or gold in color, or chrome or silver in 


color (see Joint Exhibits A, B, C). Thus, the Commission's expert 


opinion would appear to be quite simply that where a purchaser sees a 
yellow or gold colored bezel, and/or a chrome or silver colored bezel, that 
the purchaser willbe lead to believe that such bezels are in fact ‘composed 
of gold or silver. Thus, it would surely be apparent that even under Com- 
mission expertise there must first be established the fact that coloring of 
the bezel will in fact lead the prospective purchaser to error, or have the 
tendency and capacity to lead him toerror. Yet, this is precisely contrary 
to what the record in this case established. ! 

The evidence in fact shows that the watch industry has for 
quite some time marked the backs of watches containing two or more 
metals to indicate the lowest metallic content of the watch (J. A. 28-32, 

32, 33, 42-56, 59-64). Thus, petitioners in this case manufactured a watch 
case composed of two metals, stainless steel back and aluminum bezel 

(See Joint Exhibits A, B, C). Petitioner thus took the least valuable of 

the metals, stainless steel and identified it on the back. It is interesting 

and of crucial importance to note that not only did petitioner follow this 
practice, but that the competitor witnesses of the Federal Trade Commission 
followed this practice as well (J. A. 28-32, 32, 33, 42-56, 59-64). 

But, quite naturally, if this general practice was.an unfair 
practice, or a deceptive one, the fact that petitioners avails itself of this 
defense serves them naught. Federal Trade Commission v. Winstead 
Hosiery Co., 258 U.S. 483. However, it is clear from the record that 
the purpose of this practice was not to create deception but to prevent it 
(J. A. 62, 63). For the obvious reason that purchasers could not be expected 
to know the meaning of the word "bezel, " and reference to such word would 
only confuse them. Thus, petitioners set out the lowest value metallic 
content of the watch, stainless steel. | 
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Regardless of the dilemna created, petitioners concede that 
if 2 genuine confusion could still exist in the mind of the purchaser, as to 
whether petitioner's watch cases were composed of precious metals, the 
Commission's position would still be well taken. 

However, the evidence appears to indicate what every school 
boy would know. That when a watch case is composed of gold that this is 
always indicated by the manufacturer and usually accompanied by a karat 
description (J. A. 26, 30, 44, 90, 91). 

It is difficult to conceive how a practice carried out for years 
by the watch industry could not have indelibly stamped itself in the minds 
of the public as well as on the watch cases themselves. When it is gold 
_ the manufacturer states so, and when it is not it is not so stated. 

Yet, surprizingly, the Commission in its opinion has cited the 
case of Mary Muffet, Inc. v. Federal Trade Commission, 194 F. 2d 504 
(2 Cir., 1952), as authority for its action in this case in requiring dis- 
closure. 


In this case disclosure was required of a manufacturer whose 


ladies dresses were composed of rayon, on the grounds that such rayon could 


not be distinguished from silk, and therefor without disclosure tendency 
toward, or actual deception would occur. But quoting from the very first 
line of page 505 of that decision the difference between the instant case 
and that one is discernible. 


P. 505 " On substantial evidence the Commission found 
that ladies purchasing dresses preferred silk and were 
not able or found it difficult to distinguish rayon there- 
from." (Emphasis supplied) 


Thus, substantial evidence showed not only a preference to 
procure silk but a confusion on the contact with respondent's product. No 
such evidence was adduced in this case, nor was any attempted. Indeed, if 
it had been the results it is submitted would have been disastrous for 
the Commission. The long established practice of marking gold content 
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on watches would have negated any confusion. Thus, the Mary Muffet 
case in addition to producing actual deception also differs from the instant 
case in that no practice or reason existed to negate the inference of decep- 
Indeed the Court in. Mary Muffet would have been willing to look at 
evidence negating such an inference if the respondent had chosen to 


such 
put it in the record (See p. 505, Mary Muffet v. Federal Trade Commission, 


supra. ) 


tion. 


It is thus submitted that the decision of the Commission in the 


instant case is contrary to the weight of the evidence. 
It is further submitted that the action of the Commission in 


issuing order in this case is completely unsupported by any evidence and 


can be classified only as arbitrary and capricious. While it is understand- 


able how the Commission might ignore the evidence and statements of 


petitioners it is difficult to conceive how they can ignore the testimony 
relating to their own witnesses and the petitioner's competitors. And as 
stated before this shows a logically developed trade practice to avoid 

It is most vigorously submitted that the Commission regardless 


deception. 
every facet of human logic 


of its expertise cannot find deception where 


declares its non-existence. 


2. The Order Of The Commission ! 


If anything the order of the Commission in this case demonstrates 


gs and the total weak- 
ness of the Commission case. The order requires setting out the complete 
metallic content of watch cases which simulate the appearance of precious 
metals. Presumably, if the Commission is successful in the present 
proceeding this order would refer to yellow or gold and chrome or silver 
colored cases. Of first note is the fact that such disclosure requirements 
require a vain and useless act. Presumably, petitioner's watches composed 
of aluminum bezels and stainless steel would be marked "stainless steel 
back, " - "aluminum bezel," or "bezel base metal." = | 


precisely what is wrong with the Commission's findin: 
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It is exceedingly dubious as to whether the prospective purchaser 
knows the meaning of the term bezel. Wherefore, it appears the Commis- 
sion might be encouraging a misconception rather than alleviating one. 

As already stated the evidence shows the public trained to look for gold 
disclosure in gold watches. As a substitute for this to require identifica- 
tion of a part, the bezel, totally unfamiliar to the public, would appear not 
only vain and useless in regard to precious metallic content, but genuinely 
confusing. For all the public knows the bezel, might be the main spring 

or some other vital part of the watch. But the final irony occurs on scrutiny 
of the record. For the record establishes that the anodyzing process used 
to anodyze petitioner’s watches does in fact contain some gold. This was 
established by the Commission's own expert witness. (J.A. 36-37). Thus, 
in the final analysis petitioners by order of the Commission are not only to 
perform a vain, useless and confusing act, but a misleading one as well. 
Bezels containing some gold are to be labeled all aluminum. It would appear 
that the height of folly has been reached by the Commission's attempt to 
justify order in this case. 


THE TRADE PRACTICE RULES 


Of important consideration in this proceeding is the fact that 
the Commission's trade practice conference rules hereto attached as 
Exhibit 8A and 8B is inconsistent with the Commission's ruling in this case. 
Rule 14 of these Rules reads as follows: 


"(14) Marking of Minimum Quality in Lieu of Multiple 
Stamping. In respect of watch cases in which the case 
itself has parts composed of gold alloy of different 
fineness or quality, 0F has parts which are plated or 
coated with different thickness of plating or electro- 
plating as specified in subparagraphs (2), (3), (3)(i), 

(4) and (4)(i) of this paragraph, such watchcases may 

be marked with the quality and fineness of the lowest 
grade as an optional method in lieu of marking each such 


different peice or part, as for example, the mark of 


11 


"12K Rolled Gold Plate" for a case which is composed 
entirely of such 12 Karat rolled gold plate with the | 
exception of the bezel which is of a higher quality, | 
such as "14K Gold Filled". In no instance, however, 
Shall this optional form of marking be utilized in 
such a manner of under such conditions as may be | 
deceptive or misleading to the public. 
(Emphasis supplied. ) 


The petitioner's method of denoting and disclosing the lowest 
metal is obviously in perfect conformance with the above, the Commission's 
own Trade Practice Rules for the watch case industry. Yet petitioner's 
method and apparent conformance with the above rule is the crux of this 
appeal and an allegation in the Commission's original complaint. It 
appears at best an incongious thing that the Commission should lead 
petitioners down a primrose path and thence turn around and slap their 
writs for following. The record bears out as well that petitioners were 
not alone in their interpretation of this rule (J..A. 56-59). It is submitted 
that such inconsistency violates concepts of fair play and on previous 
occasions the Commission itself has recognized the unfairness of charging 
respondents who did nothing more than follow Commission leadership. 

In the matter Arnold Constable, Docket 7106, 1958, the Commission itself 
dismissed complaint when it was shown that the respondent had sought advice 
of the Commission and followed same. The Commission recognized the 
inequity of such a position and so stated. It is submitted certainly that the 
principles in the Constable case and those here are one and the same. 


OTHER COMMISSION DECISIONS | 
| 
The Commission was faced with a similar problem of 
simulation of precious metals in the Swiss Watch Case, Docket No. 7040. 


In fact, the Commission has obviously anticipated the difficulties raised 


by their previous decision in this case as they refer to it in their opinion 
in the instant proceeding (J. A. 102). | 


12 


The Commission's decision (J. A. 102) used the following 
language in dstinguishing the two cases. 


"Our disposition af respondents’ appeal 
warrants brief reference to our prior decision of July 
24, 1959, in the matter of Swiss Watch Case Corporation, 
et al, Docket No. 7040. There, we dismissed without 
prejudice charges of deceptive practices in the sale of 
watch cases. The bezels involved included those 
coated with chrome which counsel supporting the 
complaint contended simulated silver and stainless 
steel and’ those flashed with yellow coloring which 
he contended simulated gold. The watch case exhibit 
on which ‘counsel centered and focused his appeal from 
the hearing examiner's ruling in reference to the gold 
colored bezels was marked "stainless steel back” and 
other inscriptions elsewhere on the back included the 
words "base metal." In recognition of such added 
disclosure of base metal composition and other record 
matters, we rejected arguments, that there was ade- 
quate showing of likelihood of the bezels being passed 
off as composed of gold." 


Our rejection in the Swiss Watch Case of counsel's 
companion contentions of adequate showing of statutory © 
violation through failure to mark the chrome plated 
bezels was likewise based on the record. . ." 


Indeed from the opinion above referring to the gold simulated 
cases one wonders why the Commission need have gone into detail. If 
cases had additional markings indicating base metal bezels there is no 
issue and the two cases Swiss and Kagen are immediately distinguishable. 
But reference is made to the chrome plated cases, cases simulating silver. 


A look at the hearing examiner's decision provides the answer. At page 5 
of the Hearing Examiner's findings was the following: 


"The third type bezel is brass, treated with 
copper or nickel and then chrome plated but not so 
marked. Here the complaint is that chrome simulates 
silver and the purchaser thinks his bezel or the entire 
case is silver when it is, in fact, only chrome plated 
brass. Since the back is plainly marked "stainless 
steel back " deception as to the whole case is impos- 
sible. As to the bezel only the difference between silver 


13 


and chrome is instantly discernible. I cannot see from 
the exhibits in the record how any ultimate purchaser 
could be misled that a chrome-plated bezel was silver, 
or vice versa. This charge is not made out and the | 


verdict is a Scotch one - not proved. " | 


Thus, the hearing examiner's ruling was on point as far as the 


instant case is concerned. A stainless steel back, a silver colored bezel, 
| 


and the sole marking, "stainless steel back." Further, the Commission 
affirmed this order, and at page 5 of its opinion said as follows: 


"The finished case exhibit referred to in 
the appeal brief of counsel supporting t he complaint | 
as flashed with a thin coating of gold has various 
markings on the back, including "base metal," 

"20 Micron, " and "Stainless Steel Back." Assuming, 
but not however deciding, that an issue in that regard is 
presented . under the pleadings, the initial decision's 
conclusion of failure of proof concerning the bezels — 
being passed off as gold bezels accordingly appears 
freefrom substantial error. Also rejected are | 
counsel's exceptions to like rulings concerning the 
failure to mark the chrome plated bezels. " 


Thus, the Commission would appear to have affirmed the 
expertise of the hearing examiner that the purchaser could not be fooled 
by a silver colored, chrome plated bezel marked "stainless steel back. " 

But the Commission goes on to refer to the inadequacy of the 
pleadings in raising the issue.on this point. But a look at the complaints 
in the Swiss Watch Case (supra) and the instant case shows no substantial 
difference in the pleadings; save that in the instant case the practice of not 
marking disclosure is called "misleading and deceptive and has a substantial 
capacity to deceive" (J. A. 3) (See Para. 5 of Complaint). Certainly no 
new issue is raised by such pleading as such statement is repititious of 
Paragraph Nine of the Complaint (J. A. 4), as it would have been had it 
been used in the Swiss Watch Case. 
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. But conceding for 2 moment that a new issue is raised by the 
pleadings could it not be by the phrase "to lead members of the purchasing 
public to believe that the said bezels are composed of precious metals. " 

And since the expertise of the examiner in Swiss Watch, supra had concededly 
stopped the Commissionfrom issuing order, had the new complaint been 
issued with an eye to’ obtaining consumer testimony. Whichever, conclusion 
one reaches it would appear there is no justification for the discrepancy between 
the two cases, Kagen and Swiss Watch, supra. If indeed, the Commission 
sought consumer testimony by its new Kagen Complaint, the record is bare. 

of such evidence. IE not, the small distinction disappears as having no legal 
significance. 

Inconsistency af Commission Decisions have faced the Courts 
before. In the matter of Elliott Knitwear, Inc., v. Federal Trade Com- 
mission, 266 F2d 787, (2nd Cir, 1959), the court was faced with a similar 
problem. 

In that case the Commission had ordered the excision of the trade 
name "Cashmora, " even though there was full disclosure of the fiber content, 
Angora and Lambs Wool. The court noted that the Commission in Jacob 
Siegal Co. v. Federal Trade Commission, 327 U.S. 608, had eventually 
allowed another respondent to use a trade name Alpacuna when disclosure 
was made of the fiber content, Alpacaa, Mohair and Wool. The court could 
not allow such inconsistency between treatment of respondents to go unnoticed. 
The language of the Court is illuminating at page 789: 


"If specifying of the fiber content was sufficient to cure 
the deception in Jacob Siegal, it must follow that a simi- 
lar specification of the fiber content in the present case 
precludes the Commission from holding the label deceptive 
per se." 


The use ‘of the word per se can refer to only one thing and that is, 
of course, the Commission's expertise. It would appear this case is directly 


on point. Hf expertise held no deception in Swiss Watch, supra, how can it 


hold deception in the instant case. And it is surely apparent that expertise 
was the sole basis of the Commission opinion in this case. 
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CONCLUSION 
—e=E=>E | 
In view of the foregoing, the Commission's Order of 
November 29, 1959 should be set aside and the Complaint before the 
Commission dismissed in its entirety with appropriate findings entered 
for Petitioner such as herein urged. | 
Very respectfully submitted, 
| 
B. PAUL NOBLE 
Attorney for Petitioner 


2140 P Street, N. W., 
Washington 7, D. C. 


Of Counsel: 
A. DAVID EDELSON 


NOBLE & MOYLE 
2140 P Street, N. W., 
Washington 7, D. C. 


CERTIFICATE OF SERVICE 


Certified that a copy of the foregoing Brief of Petitioner was 
mailed this 8th day of July, 1959, postage prepaid, to Miles Brown, Esq. , 
Federal Trade Commission, Washington, D. C. and Alan B. Hobbes, 
Esq. , Federal Trade Commission, Washington, D. C. | 


B. PAUL NOBLE 


Dated: July 8, 1960 


The pertinent provisions of the Federal Trade Commission Act; Act 
of September 26, 1914, Chap. 311, 38 Stat. 717, as amended; 15 U.S.C. A. 
41-51; Act of March 21, 1938, Chap. 49, 52 Stat. 111; 15 U.S.C.A. 41, 44, 
45, 52-58. Act of July 14, 1952, Chap. 745, 66 Stat. 632, 15 v. S.C.A. 45 
are: ' 


Sec. 5 (a) (1) 
15 U.S.C. A. 45 (a) (1) 


_. Unfair methods of competition in commerce, and unfair or deceptive 
acts or practices in commerce are hereby declared unlawful. | 


Sec. 5 (a) (6) 
15 U.S.C. A. 45 (a) (6) | 


The Commission is hereby.empowered and directed to prevent. . . 
from using any unfair methods of competition in commerce and unfair or 
deceptive acts or practices in commerce. 


Sec. 5 (c) 
15 U.S.C.A. 45 (c) as 


Any person, partnership or corporation required by an order of the 
Commission to cease and desist from using any method of competition or act 
or practice may obtain a review of such order in the court of appeals of the 
United States within any Circuit where the method.of competition or the act 

or practice in question was used or where such person. . . resides or carries 
on business, by filing with the Court, within.sixty days of service of such order, 
a written petition praying that the order of the Commission be set aside. . . 
Upon such filing of the petition, the Court shall have jurisdiction of the pro- 
ceedings and of the questions determined therein concurrently with the Com- 
mission until the filing of the record and shall have power to make and enter. 
a decree affirming, modifying or setting aside the order of the Commission, 
_. ... . the-findings of the Commission as to the facts, if supported by evi- 
dence, shall be conclusive. . . The judgment and decree of the Court shall 
be final, except that the same shall be subject to review by the Supreme Court 
upon certiorari, as provided in section 240 of the Judicial Code. 


Sec. 5 (d) 
15 U.S.C.A. 45 (d) ! 
Upon filing of the record with it, the jurisdiction of the court of ap- 


’ peals of the United States to affirm, enforce, modify, or set aside orders of 
the Commission shall be exclusive. 


Sec. 5(e) 
15 U.S.C. A. 45 (e) 


Such proceedings in the court of appeals shall be given precedence 


over other cases pending therein. 
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PETITION TO REVIEW ORDER OF THE FEDERAL TRADE 

COMMISSION DATED NOVEMBER 19th, 1959 IN THE 
MATTER OF THEODORE KAGEN CORP. , Ree 
DOCKET NO. 6893 


IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


THEODORE KAGEN CORP , etal : 
Petitioners : 

-vs- : 
FEDERAL TRADE COMMISSION : 
Respondent : 


To the Honorable Judges of the United States Court Of Appeals fr the 
District of Columbia Circuit: 
JURISDICTION 
The jurisdiction of the Court is founded upon The Federal 
Trade Commission Act; 15 U.S.C. A. 45 (e); Public No. 203- ésrd Congress, 
as Amended by Public No. 407-75th Congress; as Amended by Public No. 
459-81st Congress. 
VENUE 
Petitioners here, respondents below, at all times herein material, 
engaged in the practices complained of in commerce, in the District of 
Columbia. | 
STATEMENT OF PROCEEDINGS TO BE REVIEWED 
Attached hereto as Exhibit "A" is a copy of the Order of the 
Federal Trade Commission entered in docket No. 6893 and issued November 
19th 1959, and containing "Final Order" and "Opinion of the Commission" 
in the proceedings before respondent agency. 
Attached hereto as Exhibit 'B" is a copy of letter dated 
December 1st, 1959, over the signature of Robert M. Parrish, Secretary 
of the Federal Trade Commission, transmitting copy of said "Order" to 
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the respondents below, petitioners here, and evidencing service by the 
agency of the Order complained of, by registered mail to New York City 
by said communication. 

Attached hereto as Exhibit "C" is a copy of the original 


Complaint, issued by the agency herein and, among other things not 


subjects of this appeal, it charged: 


PARAGRAPH FIVE: Certain of the watch 
cases offered for sale and sold 
by respondents consist of two parts, 
that is, a back anda bezel. The back 
part has the appearance of stainless 
steel and is marked "Stainless Steel 
Back". The bezel is composed of base 
metal, that is, aluminum, which has been 
treated or processed to simulate or have 
the appearance of precious metal, that is, 
gold or gold alloy. Said watch cases 
are not marked to disclose the true metal 
composition of the bezels, or to disclose that 
the bezels are composed of base metal. 

The practice of respondents in offering 
for sale and selling watch cases incorporating 
bezels composed of base metal which has been 
treated or processed to have the appearance 
of precious metal as aforesaid, without 
disclosing the true metal compositions 
of said bezels, is misleading and deceptive 
and has a substantial tendency and capacity 
to lead members of the purchasing public to 
believe that the said bezels are composed 
of precious ne tal. 


PARAGRAPH NINE: The use by the respondents 
of the foregoing acts and practices has had, 
and now has, the capacity and tendency to 
mislead and deceive a substantial portion 

of the purchasing public into erroneous 

and mistaken beliefs with respect to the source 
or origin, the metal composition, and the 
capacity to resist moisture of watch cases and 
into the purchase of substantial quantities 

of said watch cases because of such erroneous 
and mistaken beliefs. As a consequence 
thereof substantial trade in commerce has 


been unfairly diverted to respondents from 
their competitors and injury has thereby 
been done to competition in commerce. 


PARAGRAPH TEN: Through the practices 
hereinabove set forth respondents place in 

the hands of watch assemblers, dealers, and 
retailers a means and instrumentality, 
whereby such watch assemblers, dealers, and 
retailers may mislead and deceive members 
of the purchasing public as to the source 

or origin, the metal composition, and the 
capacity to resist moisture of WES cases 
sold by them. 


The duly designated hearing examiner of the Commission, 
after hearings at which evidence was submitted by all of the parties, 
entered his Initial Decision on April 3rd, 1959, attached hereto as 
Exhibit D, which, insofar as this appeal is concerned held: ! 


IT IS ORDERED that the respondents, 
Theodore Kagen Corp., a corporation, and 
its officers, and Theodore Kagen, individually 
and as an officer of said corporation and 
doing business as T. K. Co., and respondents’ 
representatives, agents and employees, directly 
or through any corporate or other device, 

in connection with the offering for sale, 

sale and distribution of watch cases in 
commerce, as "commerce" is defined in the 
Federal Trade Commission Act, do forthwith 
cease and desist from: 

Offering for sale or selling watch cases 
composed in whole or in part of base metal 
which has been treated to simulate precious 
metal, without clearly disclosing on such 
cases the true metal composition of such 
treated cases or parts. 

IT IS FURTHER ORDERED that as to all other 
issues the complaint be, and it hereby is, 
dismissed. 


Thereupon, petitioners here, respondents below! appealed 


the examiner's Order to the Commission. The agency also appealed the 
examiner's order, but the issues involved in the agency appeal are not 


issues here. 
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Petitioners here filed their appeal brief in support of the 
appeal, but the Commission, in the aforesaid Order (Exhibit ''A''), on 
the point here raised, held as follows. 


Final Order 


This matter having been heard by 
the Commission upon the cross-appeals filed 
by the respondents and by counsel supporting 
the complaint from the initial decision of 
the hearing examiner; and the Commission 
having rendered its decision denying said 
cross-appeals and adopting the initial 
decision as the decision of the Commission: 
IT IS ORDERED that tle respondents named in 
the caption hereof shall, within sixty (60) 
days after service upon them of this order, 
file with the Commission a report, in writing, 
setting forth in detail the manner and form 
in which they have complied with the order 
to cease and desist. 


It is from this Order, adopting so much of the order of the 
tearing examiner in his Initial Decision as is above quoted, that Review 
by this Court is here. sought. 


GROUNDS UPON WHICH RELIEF IS SOUGHT 
Petitioners submit that the Order of the Commission adopting 


the Order of the hearing examiner is contrary to the evidence and the weight 


of the evidence, and, is arbitrary and capricious to the extent that it would 
require petitioners to do a ridiculous act, i.e., stamp "base metal" or "base 
metal back" onto the backs of watch cases, the public not knowing what 
either "bezel" means or "base metal" represents, and being concerned with 
other things about the watches they are buying, such as their water repellant 
characteristic, their jewel content, etc. 

Petitioners will further argue that the respondent agency did 
not sustain its burden of proving that the purchasing public is deceived by 
and representations made by petitioners as to the metallic content of their 


7 


watch cases; or that any of the representations made by petitioners concern- 
ing the metallic content of their watches are false, misleading or deceptive 
within the meaning of Section 5 of the Federal Trade Commission Act. 

| 


Very respectfully submitted, 
B. PAUL NOBLE 

Attorney For Petitioners 
2140 P Street, N. W. 


Washington 7, D. C. 
DUpont 7 3292 


OF COUNSEL: 


NOBLE & MOYLE 
Washington 7, D. C. 


Witnesses: 


Herbert Breitman 
Direct... 
Cross .. - 


Hyman Dinstman 


. ¢ eo, je, es eh -e 


Further Redirect .-.- - 
C. A. Jedlicka 


Cross ..-.-++-+-=+-. 
Direct (resumed) - - - - 


Redirect - - 
Theodore Kagen 


FINAL ORDER 
OPINION OF THE COMMISSION. ---+--:°+s-** °°" ° oie 


(ii) 
IN D E X (CONT'D) 


PETITION TO REVIEW 


JOINT MOTION FOR LEAVE TO FILE EXHIBITS TO SUPPLEMENT 
THE CERTIFIED TRANSCRIPT OF RECORD 109 


ORDER OF COURT GRANTING JOINT MOTION 


SUBMISSION OF QUESTIONS PRESENTED AS ISSUES IN THIS 
CASE AND STIPULATION 


PREHEARING ORDER 


ORDER GRANTING LEAVE TO FILE AN AMENDED STATEMENT 
OF PARTS OF THE RECORD PROPOSED TO BE PRINTED 
IN THE JOINT APPENDIX ae ee Soot & tet 


PETITIONER'S AMENDED DESIGNATION OF RECORD 


RESPONDENT'S COUNTER-DESIGNATION OF RECORD TO 
BE PRINTED IN JOINT APPENDIX 


PROPOSED DESIGNATION OF RECORD, DATED MAY 16th, 
1960 - PETITIONERS' 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,541 


THEODORE KAGEN CORP. , 

A Corporation & 
THEODORE KAGEN, Individually 
And As An Officer Of 

Theodore Kagen Corp., And 
Doing Business As T. K. Co., 


Appellant, 


v. 
FEDERAL TRADE COMMISSION, 


Appellee. 


APPEAL FROMTHE UNITED STATES DISTRICT | 
COURT FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


THEODORE KAGEN CORP. , 
a corporation, and 
THEODORE KAGEN, individually 
and as an officer of 
Theodore Kagen Corp., and 
doing business as T. K. Co. 


DOCKET NO. 6893 


Ne te eee 


[Filed September 27, 1957] 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal Trade Com- 
smission, having reason to believe that Theodore Kagen Corp. , a corporation, 
and Theodore Kagen, individually and as an officer of said corporation and doing 
business as T. K. Co., hereinafter referred to as respondents, have violated 
the provisions of said Act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues its 
complaint in that respect as follows: 

PARAGRAPH ONE: Respondent Theodore Kagen Corp, is a corporation 
organized, existing, and doing business under and by virtue of the laws of the 
State of New York with its principal place of business located at 48 West 48th 
Street, New York, New York. Respondent Theodore Kagen is an individual 
doing business as T. K. Co. 

Respondent Theodore Kagen is president of the Theodore Kagen Corp. 
and formulates, directs, and controls the practices of said corporate respon- 
dent. The place of business of respondent Theodore Kagen is the same as that 
of the corporate respondent. 

Respondents are now, and for more than two years last past have been, 
engaged in the importation of . watch cases and sale thereof to watchmakers, 
assemblers of watches, and wholesalers of watchmakers’ supplies. 
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PARAGRAPH TWO: In the course and conduct of their business, 
respondents now cause, and for more than two years last past have caused, 
their watch cases, when sold, to be transported from their place | of business 
in the State of New York to the purchasers thereof located in various States of 
the United States and in the District of Columbia. Respondents maintain, and 
at all times mentioned herein have maintained, a course of trade in said watch 
cases in commerce, as "commerce" is defined in the Federal Trade Commis- 
sion Act, between and among the various States of the United States and the 
District of Columbia. 

PARAGRAPH THREE: Respondents in the course and conduct of their 
business, and for the purpose of inducing the sale of their said watch cases, 


have caused and now cause to be marked upon the backs thereof the words 


"water-resistant" and "water-protected™. 

PARAGRAPH FOUR: The foregoing statements were and are false, 
misleading and deceptive. In truth and in fact, said watch cases are neither 
water-resistant nor water-protected. 

PARAGRAPH FIVE: Certain of the watch cases offered for sale and sold 
by respondents consist of two parts, that is, a back anda bezel. The back part 
has the appearance of stainless steel and is marked "Stainless Steel Back". The 
bezel is composed of base metal, that is, aluminum, which has been treated 
or processed to simulate or have the appearance of precious metal, that is, 
gold or gold alloy. Said watch cases are not marked to disclose the true 
metal composition of the bezels, or to disclose that the bezels are composed 
of base metal. 

The practice of respondents in offering for sale and selling watch 
cases incorporating bezels composed of base metal which has been treated or 
processed to simulate or have the appearance of precious metal as aforesaid, 
without disclosing the true metal composition of said bezels, is misleading 
and deceptive and has a substantial tendency and capacity to lead members of the 
purchasing public to believe that the said bezels are composed of precious metal. 
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PARAGRAPH SIX: Respondents use the word "manufacturers" 
on invoices and letterheads in connection with their said watch cases, 


thereby representing that they are the manufacturers thereof. In truth and in 
fact, they do not manufacture said watch cases but purchase them from others. 

PARAGRAPH SEVEN: There is a preference on the part of buyers to 
purchase merchandise, including watch cases, from the ‘manufacturer thereof, 
in the belief, among other things, that better prices and services are thereby 
afforded. . 

PARAGRAPH EIGHT: In the course and conduct of their business, 
respondents were and are in direct and substantial competition with individuals, 
firms, and corporations engaged in the sale of watch cases, in commerce. 

PARAGRAPH NINE: The use by the respondents of the foregoing acts 
and practices has had, and now has, the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into erroneous and mistaken 
beliefs with respect to the source or origin, the metal composition, and the 
capacity to resist moisture of watch cases and into the purchase of substantial 
quantities of said watch cases because of such erroneous and mistaken beliefs. 
As a consequence thereof substantial trade in commerce has been unfairly 
diverted to respondents from their competitors and injury has thereby been done 
to competition in commerce, 

PARAGRAPH TEN: Through the practices hereinabove set forth 
respondents place in the hands of watch assemblers, dealers, and retailers a 
means and instrumentality whereby such watch assemblers, dealers, and 
retailers may mislead and deceive members of the purchasing public as to 
the source or origin, the metal composition, and the capacity to resist 
moisture of watch cases sold by them. 

PARAGRAPH ELEVEN: The aforesaid acts and practices of the 
respondents, as herein alleged, were and are all to the prejudice and injury 
of the public and of respondents' competitors and constituted, and now con- 
stitute, unfair and deceptive acts and practices and unfair methods of competi- 
tion in commerce, and within the intent and meaning of the Federal Trade 
Commission Act. 
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| 
WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 24th day of September A. D., 1957, issues its complaint 
against said respondents. | 


NOTICE 

Notice is hereby given to each of the respondents hereinbefore named 
that the 10th day of December A. D., 1957, at 10 o'clock is hereby fixed as 
the time and Federal Trade Commission Office, United States Court House, 
Foley Square, New York, New York as the place when and where a hearing will 
be had before a hearing examiner of the Federal Trade Commission, on the 
charges set forth in this complaint, at which time and place you will have the 
right under said Act to appear and show cause why an order should not be 
entered requiring you to cease and desist from the violations of law charged 
in this complaint. 

You are notified that the opportunity is afforded you to file with the 
Commission an answer to this complaint on or before the thirtieth (80th) day 
after service of it upon you. Such answer shall contain a concise statement 
of the facts constituting the ground of defense and a specific admission, denial, 
or explanation of each fact alleged in the complaint or, if respondents are 
without knowledge thereof, a statement to that effect. : 

If respondents elect not to contest the allegations of fact set forth in 
the complaint, the answer shall consist of a statement that respondents admit 
all material allegations to be true. Such an answer shall constitute a waiver 
of hearing as to facts so alleged, and an initial decision containing appropriate 
findings and conclusions and an appropriate order disposing of the proceeding 
shall be issued by the hearing examiner. In such answer respondents may, 
however, reserve the right to submit proposed findings and conclusions and the 
right to appeal under Section 3. 22 of the Commission's. Rules of Practice for 
Adjudicative Proceedings. : 

if any respondent elects to negotiate a consent order, it shall be done 
in accordance with Section 3. 25 of the Commission's Rules of Practice. 


Failure to file answer within the time above provided and failure 


to appear at the time and place fixed for hearing shall be deemed to authorize 

a hearing examiner without further notice to respondents, to find the facts.to be 
as alleged in the complaint, to conduct a hearing to determine the form of 
order and, thereafter, to enter an initial decision’containing such findings 


and order. 

IN WITNESS WHEREOF, the Federal Trade Commission has caused 
this, its complaint, to be signed by its Secretary, and its official seal to be 
hereto affixed at Washington, D. C., this 24th day of September, 1957. 

By the Commission. 


/s/ Robert M. Parrish 
Secretary 


[Filed November 2, 1957] 
ANSWER 

For their answers to the complaint filed herein, the emcees and 
each of them submit the following: 

PARAGRAPH ONE: The allegations of Par. 1 are admitted. 

PARAGRAPH TWO: The allegations of Par. 2 are admitted. 

PARAGRAPH THREE: Respondents admit marking their cases as alleged 
in Par. 3 but deny that they are so marked for the sole purpose of inducing the 
sale of said watch cases. | 

PARAGRAPH FOUR: The allegations of Par. 4 are denied, and it is 
alleged affirmatively that watch cases so marked have met ial indicated 
by those markings. 

PARAGRAPH FIVE: It is admitted that certain of the watch cases sold by 
respondents consist of two parts as described in Par. 5 of the complaint. However, 
respondents deny each and every material allegation in the balance of Par. 5 
including inferences of a deceptive practice involved in the method | of marking 
their watch cases. Respondents further deny that the marking practice is or is 
intended to be misleading, or capable of misleading or deceiving the purchasing 
public either as to the bezels or the watch cases. 

PARAGRAPH SIX: Respondents admit using the word “manufacturers’ : 
on invoices and letterheads as described in Par. 6, but deny any misrepresenta- 
tion or intent to misrepresent as alleged in the balance of that paragraph. 

PARAGRAPH SEVEN: Respondents have no information sufficient to form 


a belief as to the truth or veracity of the allegations contained in Par. 7 and there- 


fore, deny them. 

PARAGRAPH EIGHT: Admitted. 

PARAGRAPH NINE: Respondents deny that any trade practice used by 
them has the capacity and tendency to mislead and deceive any substantial portion 
of the purchasing public into erroneous and mistaken beliefs with respect to the 
source or origin, the metal composition, and the capacity to resist moisture of 
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watch cases and into the purchase of substantial quantities of said watch cases 
because of such erroneous and mistaken beliefs. Respondents deny that sub- 
stantial trade in commerce has been unfairly diverted to them from their competi- 
tors, and further deny any injury as alleged. 

PARAGRAPH TEN: Respondents deny each and every material allegation 
contained in Par. 10. 

PARAGRAPH ELEVEN: Respondents deny each and every material allega- 
tion contained in Par. 11. Respondents allege affirmatively that any trade practice 
employed by them is more or less any industry practice or one urged upon them 
by the nature of the competition growing out of this segment of the watch and watch 
case import industry. 

WHEREFORE, THE PREMISES CONSIDERED, the respondents and 
each of them pray that the complaint be dismissed. 

/s/ B. Paul Noble 


Attorney for Respondents 
407 Pennsylvania Bldg. 


Washington, D. C. 
STerling 3-4377 


* * *€ kK * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


* * * | 

| 

Room 511-A | 

United States Court House 
Foley Square | 

New York, New York 


January 14, 1958 


Met, pursuant to notice, at 10:45 a. m. 
BEFORE: 

WILLIAM L. PACK, Hearing Examiner. : 
APPEARANCES: | 

HARRY E. MIDDLETON, Attorney for the Federal Trade Commission. 


BEN PAUL NOBLE, Attorney for the Respondents, | 
407 Pennsylvania Building, Washington, D. C. 


ISADORE ZUCKERMAN was thereupon called as a witness for the 

Commission, and, having been first duly sworn, testified as follows: 
*x* * * * * * * * * & *€ * 

Q. Referring to Commission's Exhibit No. 1, will you describe the 

markings on the watch itself, on the outside on the back? A. kis 
marked antimagnetic, water-protected Incabloc, stainless steel back and 
10-51 on the inner circle. | 

* * * * * * * KK * KF * 

Q. Will you describe more specifically just how you operate your 
business there with respect to purchasing and sales of watch cases? A. Well, 
we are what is known -- a branch of our business is what is known as a material 
house or a watchmaker's supply house. We sell all kinds of parts that go into 
watches; watch cases, straps, metal bands and so forth in that particular 
department. 
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In other words, we supply the watchmaker with all of his needs. At 
least we try to. 

Q. So that watch cases are purchased by you for resale to a watch- 
maker? A. That's right. 

Q. Who, presumably, would insert a watch works in that -- A. (In- 
terposing) That's right. A movement usually goes in. When another case is 
bad they take the movement out of the other case and replace the case with a 
new one. 

Q. Would you describe the bezel on that watch? A. Well, it isa 
yellow bezel. 

HEARING EXAMINER PACK: This is still Commission's Exhibit 1 
for identification, Mr. Middleton? 

MR. MIDDLETON: Yes, sir. 

Q. It is a yellow bezel. The side of the case is yellow. Steel back, 
Igues. It is marked "stainless steel." 

Q. Would you state whether the markings on the back ~- reverting 
back to the markings on this watch, with respect to the water-resistant and 
water-repellent characteristics of the case, would you state whether that 
language imprinted on there would make a difference in selling those cases? 

A. Well, it would have to have something about water on the back of it. "Water- 
protected" or "waterproofed" or "water-resistant" or the watchmakers wouldn't 
buy-it. 
Q. Then you feel -- A. (Interposing) At least we buy it with something 
on the back. 

Q. In order that it will facilitate sale? A. That's right. 

Q. With respect to the color of that bezel, what is the appearances ? 
What does it look like to you? Just a casual -- A. (Interposing) If I may state 
what Iassumed that was. Ithought it was a rolled gold plated top. 

Q. You had that impression at the time you bought that? A. That's 
right. That it was a rolled gold plated top. 
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Q. Would you feel that that color hada place in the marketing of that 
watch? A. Well, yes. When they want a yellow case, it has to be a gold color. 
Q. Will you tell me from whom you pur chased these watch cases? 
A. Theodore Kagen Corp. : 
HEARING EXAMINER PACK: That refers to Commission’ s Exhibits 
1 through 4 for identification? 
MR. MIDDLETON: That would apply to all those. As wt, he is only 
speaking on this point to Commission's Exhibit No. 1 for identification. 
I have some invoices I would like to present for identification. 
HEARING EXAMINER PACK: The next proposed exhibit, Mr. Reporter, 
appears to be in two parts, that is to say, two sheets of paper, bo! both of which 
bear at the top the words "Theodore Kagen Corp. Wh that is to Say, 
the first sheet is captioned by the further word "Statement". i 
Let the papers be marked Commission's Exhibit 6-A and 6-B for identi- 
fication, the first sheet being A and the second one B. 
(The two sheets of paper referred to were mar ked Commission' s 
Exhibit 6-A and 6-B respectively, for identification. ) : 
By Mr. Middleton: | 
Q. Mr. Zuckerman, would you further identify that and state what 
you find on there ? ! 
HEARING EXAMINER PACK: This is Commission's Exhibit 6-A and 
6-B you are asking about, Mr. Middleton? 
MR. MIDDLETON: Yes, sir. 
HEARING EXAMINER PACK: All right. 


Q. The first, 6-A, is a statement referring to invoice No. 17179. 


The date of the invoice is February 2, 1956, and the merchandise therein is 
6 701/13 Yellow W. Pr. cases, dials, hands, 6 x 8, Font. 60. $2. 05 is the 
unit price. Total, $12.30 plus 20 cents postage, making $12. 50 in all. 

Q. Referring to 6-B, will you identify or explain what the initials 
there mean with respect to Yellow W. Pr." A. Usually it means waterproof. 
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MR. MIDDLETON: Ihave for identification some further exhibits. 

HEARING EXAMINER PACK: Mr. Reporter, the next papers consist 
of two and are similar to the ones which have been just marked for identification. 
Let the first of these be marked Commission's Exhibit 7-A for identification 
and the second, Commission's Exhibit 7-B for identification. 

(The papers referred to above were marked Commission's Exhibits 

7-A and 7-B respectively, for identification. ) 

By Mr. Middleton: 

Q > Mr. Zuckerman, I hand you Commission's Exhibit 7~A and B 
and ask that you state what you find in connection with the documents. A. 7-A 
isa statement from the Theodore Kagen Corp. dated October ist and refers 
to the August balance of $23.67. Exhibit 7-B refers to invoice No. 12627, 
dated August 29, 1955, and the items listed are 3 10/51 Yel. W. Pr. Cases, 
10-1/2-11-1/2L. Unit price, $1.50, $4.50 is the amount. 

The next item is 3 10/51 Yel. W. Pr. Cases, dials, hands, 10-1/2- 
11-1/2L, AS 1194. Unit price, $2.75, $8. 25. 

The third item is 6 11/129B All St. W. Pr. Cases, 10-1/2 -11-1/2L, 
27 mm., $1.75, amount, $10.50. Total, $23.25. Parcel post and insurance, 
42 cents, $23. 67. 

Q. Directing your attention to the abbreviations and the initials there, 
will you state what they mean? A. Well, "Yel." would refer to yellow. "Ww." 
would be water. "Pr." would be proof. "St." would be steel. "W" would be 
water. "Pr." would be proof. And the -- 

Q. (Interposing) That's what Ihadin mind. A. The other letters 
referred to sizes. 

Q. Mr. Zuckerman, directing your attention to Commission's Exhibit 
No. 1 for identification, would you state whether the color of that bezel corre- 
sponds with this invoice? A. Yes. 

Q. It does? A. Yes. 

HEARING EXAMINER PACK: Which invoice is that? 
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MR. MIDDLETON: With the description as contained on in a2 
THE WITNESS: (Interposing) It would be 7. 
MR. NOBLE: Mr. Examiner, I would like to object at this time. 
I don't believe that the testimony has developed that Exhibit No. 1 is one of 
the items invoiced on either 6 or 7. Unless it does, I don't ais that this 
line of questioning is pertinent at this point. 
HEARING EXAMINER PACK: Mr. Middleton, what is your position 
about that? Is Commission's Exhibit 1 represented by any of these papers 
here which have been marked Commission's Exhibits 6-A and B and 7-A and B? 
MR. MIDDLETON: Frankly, I will have to determine that from the 
witness. 
HEAR ING EXAMINER PACK: All right, sir. 
By Mr. Middleton: 
Q. Do you recall whether the exhibits, Exhibit 1, was one of these 
cases that were invoiced on -- A. (Ihterposing) I can tell you which case it 
is if I look on the invoice. | 
It would be the first item on this invoice. 
HEARING EXAMINER PACK: What is the invoice number Mr. Middle-— 


MR. MIDDLETON: That is -- 
THE WITNESS: (Interposing) That is Exhibit 7-B. 
By Mr. Middleton: 
Q. That, Mr. Zuckerman, is the watch case that you understood 
to be zones gold? A. That's right. 
’ MR. NOBLE: I object to the characterization. If the witness under- 


stood it to be something, then his testimony is what we need for the record, 
not Mr. Middleton's question. | 


HEARING EXAMINER PACK: I thought Mr. Zuckerman had already 
testified to that effect. Suppose you ask again, Mr. Middleton. | 
By Mr. Middleton: | 
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Q. What was your understanding with respect to the bezel of that 

watch at the time you received it? A. I believed them to be rolled 
gold plate. 

HEARING EXAMINER PACK: That particular testimony, as I under- 
stand it, refers to Commission's Exhibit 1 for identification, which is the watch 
case, is that right ? 

MR. MIDDLETON: That's correct. 

BEARING EXAMINER PACK: And that has been identified by Mr. 
Zuckerman as one of the items appearing on Commission's Exhibit 7-B for 
identification ? 

MR. MIDDLETON: Yes, sir. 

HEARING EXAMINER PACK: All right, sir. 

By Mr. Middleton: 

Q. Directing your attention to Commission's Exhibit No. 2 for identifi- 
cation, will you describe the markings on this case on the exterior back? A. 
The exterior is marked "Stainless steel back, antimagnetic, water-protected, 
Incabloc, 10-51." 

Q. Will you describe the bezel? A. It is a yellow bezel. 

@. Would you state for the record what your understanding with respect 
to that yellow bezel would be? A. I believed it to be rolled gold plate. 

Q. Do you find any markings on the interior of that case? A. Yes, 
sir, I do. 

Q. Would you describe them, please? A. "T.K. Co., Made in France." 

Q. With respect to that watch case, would you state where you obtained 
it? A.. Theodore Kagen Corp. 

Q. Can you identify that with respect to the items on the invoice 7~B? 
A. . It is on invoice 12627 which is Exhibit 7-B. 


Q.. With respect to Commission's Exhibit for identification No. 3, will 
you relate the markings on the outside of that? A. It is exactly the same as 
Exhibit 1. Identical cases. 

Q. With respect to the color on the bezel? A. (Interposing) The 
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| 
same in every respect. They are identical cases. Identical mar kings, identi- 
cal cases. | 
* * * * &* * * * 
CROSS EXAMINATION 
By Mr. Noble: 
x * * * * * K * 

Q. Neither on Commission's No. 1, 2, 3, 4 or 5 is there anything to 
indicate that the bezel is gold, is there? Is there any writing, any printing 
stamped on any of those exhibits? A. No. : 

Q. There is not, is there? A. No. | 

Q. Did Mr. Kagen tell you or anyone in your office, that he was going 
to sell you gold bezels? A. No, sir. | 

Q. You knew, as a matter of fact, that you were not buying rolled 
gold, didn’t you? A. No, sir. 

Q. How much do you usually pay for your rolled gold bezels, your 
cases? A. About $3, $3. 25. | 

@. How much is this? A. I don't know. | 

Q. Can you look at the invoice andtell me? A. Sure. | $1. 50. 

Q. Did you think that you could get a rolled gold bezel on your watch 
case for a dollar and a half? A. An imported case, possibly, yes. 

Q. Did you inquire of Mr. Kagen about it or anyone~- A. (Interposing) 
No, sir. 


Q. Do you recall that he ever told you that that was rolled gold? A. 


No, sir. | 
Q. So your impression that it was rolled gold is an assumption based 
on looking at it? A. That's right, sir. 

Q. Do you know right now whether it is rolled gold or not Ye she 3 
do not. ~ | 
Q. You do not really know right now whether it is rolled gold or not? 
A. I don't know right now. It might be. | 


Q. Have you seen other watches that had this same general appearance, 
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watch cases, rather? A. Have I seen other -- 

Q. (Interposing) Manufactured by someone else. A. Sure, I have. 

Q. Have you purchased other watch cases which had that appearance, 
which were not rolled gold? A. Never. 

Q. How long have you been in the watch supply business? A. I started 
in this business 30 years ago. 

Q. You have handled a lot of watch cases, have you not? A. Yes, 
from time to time. 

Q. Have you handled a lot of rolled gold bezels in the watch cases that 
have come through your supply house? A. Some. A reasonable amount. We 
don't do a tremendous ‘amountof business but a reasonable amount. 

Q. Ihand you Commission's Exhibit No. 1. Would you say that that 
is relatively light for the type case that itis? A. It is. 

Q. If it were/rolled gold, it would be considerably heavier, wouldn't 
it? A. It might be a little heavier. 

Q. Well, the‘rolled gold cases that you usually handle are noticeably 
heavier? A. American made cases are heavier. 

Q. It is definitely your recollection that no one represented these 
cases to you directly or indirectly as being rolled gold? A. No. 

Q. Noone? No one connected with Theodore Kagen or Kagen Watch 
Company? A. I think I only met this gentleman once. - 

Q. Now, with reference to the coding, and I suppose that's what it is 
that you testified about in Commission's Exhibits No. 6am 7. The "W." and 
the "P." This is a coding system, is it not? A. Yes. They use "W.P." 

Q. By “they,” whom do you mean? A. People who sell us watch cases. 

Q. Who else do you buy watch cases from? A. Hurley Watch Company. 

Q. Who else? In the last five years who has been your source of 
supply ? 

x * * *&* * *& *& * 
REDIRECT EXAMINATION 
By Mr. Middleton: 


* * * *&* * * K * 


Q. When you purchased these yellow bezels, was there any reason 
for you to feel that you should have to weigh them or take anything but a look 
at them to determine what they were made of ? Would you state = A. (Inter- 
posing) No reason. It didn't occur to me at the time. I didn't meseulaney, 
notice the weight of the cases at the time. 

Q. When they were brought in to you, were you looking at them from 
the standpoint of appearances for future sales? A. Well, they were brought 

in to me, to be shown to me -~ as I say, we don't like: to open up new 
sources of supply. The young man brought them in to me. He said, "Look, 
I can buy these cases for so much dollars. I think it is substantially cheaper. 
‘than what we pay. I think we ought to try them." | 

So T:looked at the cases and I said we ought to try them. . I don't think 
our business with him was $100 all told. 

x * * * *&* *€ K * 

HERBERT S. GREENBERG was thereupon called as a witness for the 

Commission, and, having been first duly sworn, testified as follows: 
DIRECT EXAMINATION 

By Mr. Middleton: | 

Q. Mr. Greenberg, would you state your name, address and occupation 
for the record, directing it to the watch case industry? A. Herbert S. Green- 
berg, 551 Fifth Avenue. Iam an attorney-at-law. I have been tepr esenting 
two sources of watch case manufacturers for approximately 20 years as counsel, 


as you might say general manager of the associations. 
* * * * * *€ K * 
Q. Directing your attention again to Exhibit 1, with respect to the 
yellow color of this watch case, will you state whether you have had any ex- 
perience with respect to the rules for the coloring of watch cases? A. Yes, I 


have. 


Q. Will you state what that experiénce embraced? A. | Well, over the 
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past many years it has embraced discussions of trade practices and 
the prevention of improper competition and deception with respect to the 
marking, the finish, the types of quality used and in connection with trying to 
keep the trade practice -- Fair Trade Practice enforced. 

I have done considerable shopping in various stores af watches which 
contain-various marks. I have discussed the manufacture of watch cases with 
most of the watch case manufacturers in the United States as to their practices 
and how the cases are produced and finished. 

Q. Mr. Greenberg, by looking at that watch, would you assume that 
it had any characteristic recognized by those rules? A.. Would Iassume? 

Q. Yes, by the color. Would you be able to determine -~ A. (Inter- 
posing) Quality? 

Q. The quality of that watch case? A. No, sir. 

Q. Do you find any marking on it that would assist a person? A. Yes. 
Only as to the back, "stainless steel back" is marked on the back of the case. 

Q. With respect to the bezel, Mr. Greenberg, is there anything that 
would indicate the character of the metal used in that -- A. (Interposing) No, 
Sir. 


Q. Do the rules with which you are familiar provide for an identifica- 
tion of such metals? A. Yes, they do. 
Q.. In the event that watch case was rolled gold, should it bear an 


inscription somewhere on the case? A. Yes, sir. 
x * * *©* * © *& * 


HEARING EXAMINER PACK: (Interposing) Mr.. Middleton, do you have 
a copy there which you wish to offer in evidence? 

MR. MIDDLETON: Yes, I have Trade Practice Rules for the watch 
case industry promulgated January 30, 1948. 

HEARING EXAMINER PACK: Mr. Reporter, let this be marked Com- 
mission's Exhibit 8 for identification. The pages appear to be numbered and I 
think if you will simply -- 
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MR MIDDLETON: That is an amendment, Mr. Examiner. 

HEARING EXAMINER PACK: -¥ you will simply mark on the front 
cover, Commission's Exhibit 8 for identification, I think that will be sufficient, 
except with respect to an amendment which is on a loose sheet of. paper. dig 
seems to me this might be marked Commission's Exhibit 8-B for identification. 

. Let the booklet itself'be marked Commission's s Exhibit 8-A for identifi- 
cation and this loose sheet will be Commission’ gs Exhibit 8-B sor identification. 

x * * * * * & * 

By Mr. Middleton: | 

Q. Irefer, Mr. Greenberg, to Rule 2. A. Yes, sir. 

Q. I would like to have the heading of that rule... A. You want me to 
read it? | 
Q.. Please. A.. “Disclosure and Marking of Metal Composition. My 
Q. Now, referring further into the rule with respect to various metals 
where it is made of rolled gold and then they have other definitions, I wonder 
if you would give a short statement of the rolled gold and the gold filled and the 
markings required. A. In order for a watch case to be entitled to the mark 
"rolled gold plate" that watch case must be composed of a layer | of gold, solid 
sheet, mechanically applied to a sub-layer of base metal, usually a copper 


alloy, under pressure, so that it forms a sandwich with a layer of gold on top of 
base metal and the layer -- . | 
MR. NOBLE: I would like to object. 7 believe that this testimony 
is irrelevant at this time from this witness for the reason that the exhibit 
which he examined, Exhibit 1, and I believe 2, 3, 4.and 5, do = have a marking 


"rolled gold" on them. 
Obviously they would have it if they were rolled gold ant I believe that 
the statement, learned as it well is, coming from the man that promulgated the 
rules and assisted in their development, with respect to the markings 
when rolled gold is used in a watch case is absolutely irrelevant to our case, 
which is one where rolled gold is not used in a. watch case and the watch case 
accordingly is not so marked. 
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HEARING EXAMINER PACK: In any event, Mr. Middleton, you 
were just asking Mr. Greenberg to state what was in the rules, were you not? 

MR. MIDDLETON: That is correct. 

HEARING EXAMINER PACK: And inasmuch as the rules are in evidence, 
don't you think they speak for themselves ? 

MR. MIDDLETON: Yes, sir. But I would like to bring out one facet 
of these rules with respect to the marking. 

HEARING EXAMINER PACK: All right. Go ahead and ask your question. 
By Mr. Middleton: 

Q. I would like to have you identify the rule that would require the 
disclosure of base metals or precious metals or any combination of them. 

In other words, is there a rule there that would cover that? A. Well, 

I guess there is more than one that makes it applicable. First, I suppose you 
would need the definition under Rule 1 as to what a watch case is. And then Rule 
2 which requires a disclosure and marking of the metal composing the case. 

Now, Rule 2 then proceeds to describe how that disclosure shall be 
made by stamping of the case itself. 

MR. NOBLE: I submit again, Mr. Examiner, that the rules will speak 
for themselves and that the witness has testified that it's been sometime since he 
has familiarized himself with them. 

I don't believe that he can at this point add anything to what the record 
will show when the rules are read. 

HEARING EXAMINER PACE: I agree with you there, Mr. Noble. 

On the other hand, it seems to me that Mr. Middleton is entitled to have Mr. 
Greenberg point out any particular rules or portions of the rules which he 
thinks cover this subject. 

Of course, the rules themselves are controlling. 

MR. NOBLE: I recognize this but I was just looking to the preface that 
the witness made in response to the question that he "guessed." So it is obvious 
with the -- 
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THE WITNESS: Did I say I"guess"? 

MR. NOBLE: Yes, you said you guess. 

THE WITNESS: I meant to say you would have to read more than one 
rule, 
MR. NOBLE: I believe that the witness will probably = that you 
would have to read all of the rules and in order to testify about the rules, he 
is going to sit down and read all of them into the record. | 

MR. MIDDLETON: That is not what Ihadin mind 

MR, NOBLE: Then I have no objection. 

MR. MIDDLETON: I don't want him to just recite the rules into the 
record. That is not my purpose. I want to direct his attention to the require- 
ment for the marking -- | 

THE WITNESS: (Interposing) That is correct. These rules ee 
the affirmative disclosure on the case itself by a earn of the true component 
parts and their composition. 

HEARING EXAMINER PACK: Mr. Noble, I understood you to say just 
before that question was answered that you had no objection. Isn't that correct? 

MR. NOBLE: No, I have no objection. 

HEARING EXAMINER PACK: All right.. Sir, we may go ahead to 
the next question. : 

By Mr. Middleton: ! 

Q. Is there a rule in there regarding yellow colored bezels -- 

MR. NOBLE: (Interposing) The question is too leading, if the 
Examiner please. This is an issue in the case and I permitted the question to 
be asked several times through the two witnesses but nevertheless, it is an 
issue involved and the leading question immediately focuses the attention of 
the witness in his response to the answer that the questioner is seeking. 

HEARING EXAMINER PACK: Mr. Middleton, you want Mr. Greenberg 
to state whether there is any rule requiring the marking of yellow colored bezels 
so as to indicate the material of which the bezels are made? : 
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MR. MIDDLETON: Yes, Sir. 

HEARING EXAMINER PACK: Mr. Noble, I take it there is no 
objection to that, is there? 

; MR. NOBLE: No, no objection. 

HEARING EXAMINER PACE: You may answer. 

A. Yes. The rules cover that. 

By Mr. Middleton: 

Q@. Mr. Greenberg, in the event a watch case is comprised of several 
types of metal, is there a rule covering that situation? A. There is a rule 
requiring that the bezel and the back, if they are different types of metal, be 
stamped to show the difference, either by a separate stamp on the bezel and the 
back, or by a stamp on the back indicating the quality of each part, namely, 
the back and the bezel. There is an exception in the rule with respect to three~ 
piece pocket cases, which probably are not made any more and to such types of 
small ornamented ladies cases which will not lend themselves to this type of 
marking and the exception there is that the stamp may appear on the inside of 
the case, whereas otherwise it should appear on the outside. 

HEARING EXAMINER PACK: Mr. Middleton, for the sake of the 
record, do you have the number of that rule Mr. Greenberg has just referred 
to? Can you give us the number or the place where we can find it in the rules, 
Mr. Greenberg? 

THE WITNESS: Yes, Ican. k is under Rule 2-A. Well, let's say 
all of Rule 2 would cover it, generally, 2-A in particular. The balance of Rule 
2 gives really examples of what 2-A says. 

I would say that with respect to the cases in question here, that Rule 
2-J has a particular application. 

* * * * * © & * 
By Mr. Middleton: 
Q. Mr. Greenberg, I hand you Commission's Exhibit No. 10 for 


identification. Is that the watch case referred to in your letter, Commission's 
Exhibit No. 92 A. Yes. It is my recollection that is the case I forwarded with 


the letter. 

Q. Is the bezel of this watch of the aluminum type referred to in 
your letter? A. Yes, it is. | 

Q. Will you state how you determined that it was? A. | I had either 
this one or, a similar one scratched with a nail file, as I recall it, which 
disclosed the aluminum composition underneath. If you will abraise it 


deeply with a nail file. 
* * * * *€ * * * 


| 

Q. But there is still no ‘marking on the case to identity the metal as 
being a base metal or a precious metal? A. Not on this one, no, sir. Only 
as to the back. 

MR NOBLE: I might simplify further questioning -- if the Examiner 
please, we will be willing to stipulate that no Kagen watch will contain any 
marking at all on the bezel. No Kagen watch case will have a marking what~ 
soever on the bezel. 

HEARING EXAMINER PACK: Is that agreeable to you, Mr. Middleton, 
for the record to show that this is stipulated? 

MR. MIDDLETON: Yes. That there is no -~ yes, that's all right. 


* * * * * * = * : 
CROSS EXAMINATION : 
By Mr. Noble: i 
Q. You are with the Watch Case Manufacturers Board of Trade, are 
you? A. I represent them. 
Q. Is this a trade association? A. Yes. 
* * * * k * OK 
@. What office do you hold? A. My title is Managing Director. 
Q. Managing Director. How long have you held this office? 


Well, I guess as long as I have known the association, 20 years. 
x * * * *£ * * * ; 


Now, the bezels on the two watches which you examined and 
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testified about are not marked at all, are they? A. No, sir. 

HEARING EXAMINER PACK: Those two watches are Commission's 
Exhibits 1 and 10, is that right, Mr. Noble? 

MR. NOBLE: Yes. 

By Mr. Noble: 

Q. However, there is a marking on the back of the watch case, isn't 
there? A. There are a number of markings on the back of the watch case. 

Q. Is one of them "stainless steel"? A. One of them is "stainless 
steel" with respect to each of the exhibits. 

* * * * *€© *& *€ * 

HERBERT BREITMAN 
was thereupon called as a witness for the Commission and, having been 
first duly sworn, testified as follows: 

HEARING EXAMINER PACK: What is your address, sir? 

THE WITNESS: Bulova Watch Company, Bulova Park, Flushing 
70, Long Island. 

DIRECT EXAMINATION 

By Mr. Middleton: 

Q. Mr. Breitman, will you state your full name and address. A. 
I have already given it. 

Q. What is your position and where do you work? A. I work for 
the Bulova Watch Company and Iam a technical advisor to the President of 
the company and the foreman of the final timing and inspection division. 

"Q Does your work concern itself with watch cases? A. Yes. I 
give the final okay on the design and quality of the case and check all the speci- 
fications before they are submitted to a particular manufacturer. 


Q. How many years have you been with Bulova Watch Company? 


A. 18 years. 
* * * * & * K * 
Q. Do you have a definition for rolled gold? A. Well, rolled gold 
would be a sheet of gold laminated or fused to a base metal and then put into 
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a forming tool to give us the shape of a particular object or a bezel or some- 
thing like that. 

Q. With respect to an item classified as gold filled. A Well now, 
gold filled would be a layer of gold applied to two sides of a base metal. In 
other words, there would be gold on the top and gold on the bottom. 

Q. And then with respect to gold plate. A. Well, gold plating is 
usually done after the case is finished so as to maintain a constant color 

throughout. It is more or less a flashing. It has mere to do with 
the skin thickness. 

Q. Is it possible that gold plate would be applied toa base metal? 
A. Oh, yes. I can be. ! 

Q. What thickness is applied to each one of these, beginning with 
the rolled gold? A. Five thousandths of an inch. 

Q. With respect to a gold filled? A. Well, there you would have 
anywhere between ten and twelve thousandths of an inch. 

Q. And with respect to the definition of plate, gold plate. A. Well, 
there it could be about two tenths of a thousandth. Two to four tenths. 

Q. Will you relate the development af the use of gold ; and base 
metals in the watch case industry in the past, since you have been in it? 

A. Well, you see our mainobject is to give the particular customer something 
that is lasting and the precious metal, gold, as it is is very, very durable -- 
in other words, the effects of acidity or salt content ina person's body has 
little effect on, well, corrosive action on gold. It doesn't eat away and we 
try to stay as close as we can to a high carat to give that incking quality. 

x * * * * * K * | 

Q. Iwould like to have a very succinct story of the development of 
the use of gold in the three forms that we have already referred to them and 
the use of base metals in relation thereto in the past several years. A. As 
I stated before, “Mr. Middleton, the idea of using a precious metal rather 
than a base metal is to make a particular piece or object more serviceable, 
to make it lasting. 


26 


Again, the human body gives off a great deal of salts and acidity 
that base metals in their bare state cannot stand and within a short time they 
just deteriorate. 

Q. Would you tell me whether the use of the term "yellow" for a 
watch case would have any specific meaning to you with respect to the metal 
content of the bezel?’ A. Well, all the known watch manufacturers when they 
send out -~- let's say, on an invoice toa particular jeweler, merchandise, 
they state whether or not the particular peice is either yellow or white and 
then upon their receiving the shipment, they themselves can see by an imprint, 
whether it might be inside the case or outside the case, just what the yellow 
referred to, whether or not it was solid gold, 14 carat gold, 18 carat gold, 

10 carat gold rolled plate, but all that specification and its actual content is 
stated somewhere on the case. 
* * * * * * * * 

Q. With respect to the use of the word "yellow" in the absence of 

any marking on a watch, will you state what that use of that word 
would mean to you? A. Well, I would automatically assume that it was gold, 
of a gold content, whether it be yellow gold or white gold. 

* * * * * *€ & * 

Q. I would like to direct the attention of the witness to Commission's 
Exhibit No. 1. 

Mr. Breitman, will you describe that watch for the record? 

MR. NOBLE: That watch case. 

Q. Watch case. A. What would you like to know ? 

Q. The color of the bezel, for example. A. Well, the bezel of 
course, as you can see, it is yellow. It has -- it says, it has a stainless 
steel back. Without even opening it or making a test of any kind, I recognize 


it to be aluminum and colored to look like yellow gold. 
x * * * * ® * * 


Q. Can you make an examination of that bezel that would determine 
and satisfy you beyond any doubt that that is made of aluminum? A. Well, I 


27 


mean, we could cross section this and ~~ 
Q. (Interposing) I mean some simple test that you could run that 
would satisfy -- 


*x* * * * * * K& * 


HEARING EXAMINER PACK: Answer, Mr. Breitman. Is there such 


a test? 

THE WITNESS: Yes. 

HEARING EXAMINER PACK: Is there some simple test which can 
be used to determine that? ~ 

THE WITNESS: Yes, there is. That would have to . done in the 
laboratory. | 

By Mr. Middleton: 

Q. It would be? A. I wouldn't want to say a thing now that I have been 
pinpointed on this. It is just experience. A matter of picking up a piece of 
material. I just know from experience just what itis. The feel, the weight, 
the way it cuts. Things like that. Those would be simple tests. 

MR. NOBLE: You can't telll it by looking at it? 

THE WITNESS: No. ; 

By Mr. Middleton: | 

Q. In other words, as far as you can tell from looking at it, for 
all intents and purposes, it would be a gold product? A. It looks like a gold 
product. | 
Q. Can you distinguish between aluminum and magnesium ina 
situation like that? A. Yes, Icould. Again, if I were able to feel it, weigh * 
it, cut it, I could tell the difference between magnesium and aluminum, without 
any extensive testing. | 


| 
* * £ * * k * F | 


CROSS EXAMINATION 
By Mr. Noble: 
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Now, you are holding an exhibit in your hand. What is that, 
Yes. 
That's a watch case, isn't it? A. Yes. K is. 
Can you look at it and tell me whether it is rolled gold or not ? 
Just holding it in your hand, looking at it, weighing it. Is that rolled gold? 
A. No, it is not. 
Q. Does it look to you like rolled gold? A. Only because I have 
a critical eye, no,. it does not. 
Q. Ih other words, there is nothing about that case that you have 
in your hand that would lead you to believe that it contains rolled gold? A. 
No. 
@. And asa matter of fact, just holding it in your hand, looking at 
it or lcoking at it without holding it in your hand, you would know that it does 
not contain rolled gold? A. That's right. 
Q. Istthere any marking on the bezel? A. No, there is not. 
Q. When we speak of this rolled gold and the impression of rolled 
gold in your previous testimony, we are speaking about the bezel part of 
that watch case, correct? A. That's right. 
Q. And there is no marking-whatsoever? A. No. 
Q. On the back of the case, there is a marking? A. Yes. 
Q. And that is a separate part fromthe bezel, isn't it? A. Right. 
@. Are all of Bulova's bezels marked? A. The backs are all marked. | 
Q. Yes, but.the bezels are not all marked, are they? A. But the ; 
back specifies what’ the bezel is made of. Two piece case. It usually says, 
"rolled gold plated, solid gold bezel and stainless steel back, or solid gold 
back." 
Q. But there is never any marking on the bezel itself? A. No. 
Q. All the marking is on the back of the watch case? A. That's 
right. 
Q. Never'anything on the bezel? A. That's right. 


Q. If you had a ten carat bezel, you would still have no marking on 
that bezel? A. That's right. 


29 


Q. H you had an aluminum bezel, which bulova, of course, wouldn't 
handle, an aluminum bezel, would it? If you did have it, you ra have it on 
the back? A. That's right. | 
Q. If you had a nickel bezel, you would have it on the: back? A. 

Yes. | 

Q. Does Bulova have a watch case with a nickel bezel? A. Yes. 
And it has a skin of rolled gold or gold filled or chrome. 


Q. You have a standard line that is nickel chrome ? A. Not 


necessarily. It could be brass chrome, too. 
Q. Brass chrome, nickel chrome? A. That's right. 
Q. Chrome means through an electronic process, = is a.skin 


on it. A. That's right. 

Q. And that skin or plating through an electronic prot ess is to 
give it an appearance that it otherwise would not have, correct? A. No. 
It is to give it more durability. 

Q. If, coincident to that durability factor it happens to come out 
a certain color, does that have any meaning to you -- A. (Interposing) Ff. 
it comes out a certain color, they do an operation known as flashing so as to 
control the color and we give them a sample stripped which they have to 

match it against on completion. | 

Q. Does Bulova manufacture any of its cases itself in this country ? 
A. Yes, both in Providence, Rhode Island and in Sag Harbor. 

Q. Have you worked in those watch case plants? A. ! Yes, I have. 

Q. And some ofthese cases come out pink, don't they? A. That's 
right. | 

Q. Are they marked "pink" when they come out pink? A. No. 

Q. . Do you know the invoicing procedure of Bulova, nave you worked 
in that end of it? A. Ihave an idea of what it is like. 

Q. Do they put "pink" on those invoices when they are invoicing 
acustomer? A. There was a time when the watch industry used pink gold 
cases. But that coloring came after the complete forming of the piece was 
done. 
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Q. And when it was pink gold, they had “pink 10K", didn't they? 
Didn't they always indicate the gold content? A. They never had pink. 

Q. If the gold is in there, the "10K" always appears in there, 
right? A. That’s right. 

Q. The significant thing in an invoicing is not the yellow or the 
pink but the 10K, the gold content ?_ 

MR. MIDDLETON: I object. 

Q. No, it is the other way around, Mr. Noble. On an invoice it 
would state -- 

MR. NOBLE: Do you want to let Mr. Middleton state his objection? 

HEARING EXAMINER PACK: Do you have an objection? = 

MR. MIDDLETON: I just wanted to call your attention here to the 
fact that the bezel does not show yelicw on it, that the color itself speaks for 
itself there. I think that was getting’ confused in the record as to what was 
appearing on the bezel and what was appearing on the invoice, where 10K may 
appear on the bezel, the .yellow: would appear on an invoice. 

MR. NOBLE: I think the record will show, and if it doesn't, it 
will now, that 10K watches have absolutely no marking on the bezel part of 
the watch case. Absolutely no marking whatsoever. I think a review of the 
record will indicate that this witness has testified that Bulova never marks 
the bezel part of its watch cases. 

By Mr. Noble: 

Q: AmIcorrect? A. Yes. 

Q. That all of the markings appear on the back of the watch cases. 

Now,. Iam talking about invoices as distinguished from watch cases. 
On those invoices, if the bezel part of the case contains gold or any other 
precious stone which naturally has commercial value, the invoice will indicate 
that precious stone content, isn't that correct? A. Yes. 

Q. So that’ if an invoice does not contain a reference to the precious 


stone content or precious element content, then the invoice, not making such 


reference would indicate that it does not contain a precious element or metal? 
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MR. MIDDLETON: I object to this questioning here because 
Mr. Breitman has not indicated that he is in the billing department or has 
had too close an association with the billing division. 

MR. NOBLE: Yes, but. Mr. Middleton questioned him about the 
invoicing. Now, if we will strike his responses to your questions about invoices 
and invoicing, then I will strike, subject to our getting together to do so, all 
questions and answers that I directed to him on this same point. 

HEARING EXAMINER PACK: It seems to me it is simply a matter 
of whether Mr. Breitman knows. . “If he is able to answer the. questions, he 
may do so.. If he does not have the. information, he may, of course, so state. 

What is the last question, Mr. Noble: What is the present question 
you wanted? Was it answered? 

MR. NOBLE: I don't believe it was answered and the reporter 
indicated he can find it rather easily. 

(The reporter read the question as follows: 

"Question: So that if an invoice does not 
contain ‘a reference to the precious stone content or precious 
element content, then the invoice, not making such reference 
would indicate that it does not contain a precious element or 
metal ?") | 
A. The answer to that would be yes. 

By Mr. Noble: 

Q. On this nickel chrome type of watch case, are you familiar 
with Bulova's use of nickel chrome in the bezel on its watch cases? A. I 
believe so, Mr. Noble. Ww 

Q. If the question I ask is something that is not recent with you or 
that you don't remember, you can just tell us that you can't answer it at this 
time and we are satisfied. | 

But if, on the other hand, you can give me an answer, you go ahead 
and do it. 


These nickel chrome bezel ae watches, which I will refresh your 
: 
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memory -- they were purchased by Bulova from the Miserez Company in 
Paris. Those-watch cases did not contain "nickel chrome” on the back, did 
they? A. No, they did not. 

Q. They contained the waterproofing and other markings but no 

reference to the metallic content of the bezel? A. That's right. 

Q. What other chrome type watches do you manufacture at Bulova 
or sell? A. We haven't been manufacturing or buying too many nickel chrome 
cases. We have been moving more to stainless steel within the last two years. 

Q. How about aluminum? No aluminum atall? A. None at all. 

Q. Stainless steel, aren't they imported from Hong Kong? A. No. 

Q. Aren't they originally manufactured out there? A. They are not. 

Q. Any time that you assemble and later retail a watch case which 
does not contain a precious stone, precious metal in the bezel, the marking 
appearing on the back will not indicate anything except the metallic content 
of the back, correct? A. Right. 

* *+ * *&* * © & * 
HYMAN DINSTMAN 
was thereupon called as a witness for the Commission and, having been first 
duly sworn, testified as follows: 
DIRECT EXAMINATION 

By Mr. Middleton: 

Q. Will you state your full name and address? A. Hyman Dinstman. 
The address of my business? 

Q. Yes. A. 137-11 90th Avenue, Jamaica, Long Island. 

Q. What is the name of your company? A. LD. Watch Case Com- 


Q. What is your capacity? A. Iam the owner and plant superinten- 


x» * * *£ €£ & *&© * 


Q. Now, you sell aluminum bezel watch cases to Timex? A. 
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MR. MIDDLETON: I object to it and I move that both the question and 
the answer be stricken from the record since it is beyond the sae of the 
cross examim tion. 

HEARING EXAMINER PACK: The objection and the motipn will be 
overruled. The testimony may remain. Go ahead, Mr. Noble. | 

By Mr. Noble: 

Q How do you mark those watch cases? Do you mark the bezel at 
all? A. No, we don't mark the bezel. 

Q. On any of your watch cases, do you put a marking on ‘the bezel? 
A. No. I wouldn't say -- on most of ours we mark the backs. Very seldom 
do we mark the bezel. On our particular method of marking for the larger 
houses, we make up a print. | 

May I elaborate on it? In other words, we usually mark them in 
accordance, the way the customer wants us to mark them. | 

Q. That is trade practice, isn't it? A. We make upa print and send 
the print out to ourcustomer and have them authorize us to mark them ina 
specific way and some customers actually send us their prints for us to make 


up the stamps that they would like to have marked -- 
*x* * * * * *€ *€ * 


Q. Do you sell any rolled gold bezels? A. Oh, yes. Surely. Rolled 
gold, gold filled. : 

Q. You don't mark that on the bezel, do you? A. If the customer wants 
us to. Genérally, general practice it is not done. | 

Q. Do you sell a watch that has a stainless steel back, do you put 
stainless steel on it if the customer wants it? A. Yes. All snes steel 


you are referring to? 

Q. Yes. A. If the customer wants us to put it on, yes., "Usually all 
stainless will be stamped "all stainless". If it is a base metal top, usually it is 
stainless back. | 
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HEARING EXAMINER PACK: Let the hearing come to order. 

Mr. Middleton, I believe your first witness is Mr. C. A. Jedlicka, 
and Mr. Jedlicka, I believe your address is, in care of Lucious Pitkin, In- 
corporated, 47 Fulton Street, New York, New York, is that correct? 

MR. JEDLICKA: Yes, sir. 

HEARING EXAMINER PACK: Will you stand and be sworn, please? 

MR. JEDLICKA: Yes, sir. 

Cc. A, JEDLICKA 
was thereupon called as a witness for the Commission and, having been first 
duly sworn, testified as follows: 
DIRECT EXAMINATION 

By Mr. Middleton: 

Q. Mr. Jedlicka, will you state your name, your address and your 
occupation? A. Charles A. Jedlicka, 47 Fulton Street, New York City. My 
occupation is spectro-chemist, assistant to the technical director and 
assistant president of Lucious Pitkin, Incorporated. 

Q. “Will you state your academic and professional degrees? A. Yes. : 
Iam a graduate of St. John's University. Ihave done post-graduate work at 


New York University, Brooklyn Poly and Cooper Union in chemistry 


and metallurgy.. 

Q. How far did you pursue your metallurgical.education in those 
universities? I mean, can you elaborate on it? A. Well, Inever did go for 
my master's degree. 

Q. But you did get a degree in metallurgy? A. Well, in chemistry. 

Q. How long have you been employed by Lucius Pitkin? A. Fifteen 
years. 

Q. In your employment there have you had occasion to analyze metals 
and identify metals of various types? A. Yes, that is our usual job. 


35 


MR, MIDDLETON: This will be a Commission's exhibit. 
MR. NOBLE: Are you submitting the qualifications of the witness ? 
MR. MIDDLETON: Yes. | 
MR. NOBLE: Can I ask a few questions ? 
MR. MIDDLETON: Yes, go ahead. 
CROSS EXAMINATION 
By Mr. Noble: 
Q. Do you belong to any professional societies? A. yes, Iam 
secretary to the Society For Applied Spectography. 
Q. And is your present job metallurgical analysis? A. ‘Yes. 
Q. What was the name of the company you were with again? A. 
Lucius Pitkin. | 

Q. For how long? A. Fifteen years. 

MR. NOBLE: Well, I will concede the qualifications of the witness as 


stated. 


HEARING EXAMINER PACK: Mr. Reporter, the next elninit number 


for the Commission is number 20, so let this paper be marked Commission's 
Exhibit 20 for identification. It appears to be a report of some nature upon 
the stationery of Lucius Pitkin, Incorporated, and is dated February 18, 1958. 
It appears to be signed Lucius Pitkin, Incorporated, by C. A. Jedlicka. 
(The paper referred to was marked Commission's 

Exhibit 20 for identification. ) | 

MR. NOBLE: May we go off the record? 

HEARING EXAMINER PACK: All right, off the record. 

(Discussion off the record. ) | 

HEARING EXAMINER PACK: On the record. 

DIRECT EXAMINA TION (Continued) 

By Mr. Middleton: 

Q. Mr. Jedlicka, will you identify your signature on that report? A. 
Yes, that is my signature. 
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Q. And did yqu-make up that report? <A. Yes, I did. 
* * * * * * € * 

Q. Mr. Jedlicka, referring to Commission's Exhibit No. 20 in 
evidence and Commission's Exhibit No. 20 for identification, will you state 
whether they are related to each other? A. Yes. This is the watchcase 
(indicating) that we ran the assay on as indicated in our report here (indicating). 

HEARING EXAMINER PACK: The watchcase, for the sake of the 
record, Mr. Reporter, is Commission's Exhibit No. 21 for identification, and 
the assay referred to by Mr. Middleton is that shown to the witness on the stand 
and is Commission's Exhibit No. 20. 

By Mr. Middleton: 

Q. Asa result of your examination, Mr. Jedlicka, what did you find 
the bezel of that watchcase to be made of ? A. It was aluminum with a very very 
thin overlay of some material which has a very faint trace of gold. 

Q. In referring to Commission's Exhibit No. 8A, section C-1, 
on page 5, will you read the definition that is set forth there? A. This one 
here? 


Q. Well, C-1. A. Well, electroplate of one-half of a thousandth, in 
that thickness. ‘lf the case has been electroplated with gold or any gold alloy 
of not less than ten carat fineness to a thickness of one-half thousandth of an 


' inch. -After application of all operations the mark shall show that such case is 
electroplated and shall also show the kind.of precious metal in the coating applied 
and the thickness thereof. For example, from plate 0015." 

Q. Did you find the gold content of the surface of this watchcase to 
be of that fineness and of that thickness? A. No, it couldn't possibly be that 

thick. It would be our estimate that the gold plate, if it is electroplated, 
is in the order of possibly a millionth or two-millionth of an inch. 

Q. Was it possible for you to determine whether any coloring was 
applied to this surface of this? A. No, we could not. 

Q. You could not determine this? A. No. 

Q. Well, now, will you tell us for the record how you came, how this 
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test came to your attention and the circumstances under which you received 
the watchcase? A. Well, the watchcase was presented to me personally by 
Mr. Grand, who requested that we run a spectrographic analysis on the surface 
of the bezel to detect any gold and also to indicate the base metal used in the 
bezel. | 


*x* * * *€ * € * * i 


A. Well, once it went into the safe, of course nobody would 
touch it except one of the executives. | 
Q. And have you examined other watchcases for the Commission? 
A. Yes, possibly, years ago; I don't know. | 
Q. Well, not recently; not about this same time? A. No, not previous 
to this. | 
Q. Well, if I brought a watchcase to you would you make a metallurgical 
examination of it for me? A. Yes. i 
Q. And you would charge me a fee for that? A. Correct. 
Q. To the best of your recollection do you have any inscription or 
marking on the back side of that watchcase that you have, Commission’ s No. 
21, Ibelieve, indicating the metallurgical content of the pez ‘A. No. 
Q. None? A. No. 
Q. Now, you are positive that there is some gold in the 2 bezel? A. 
x* * * * * * K * 
REDIRECT EXAMINATION | 


By Mr. Middleton: 
x * * * *£ £ * ¥ 


| 
Q. And the fineness and the quantity of gold in that as the coating of 
the bezel, would you describe that to the extent it could be used for actually 
covering the entire bezel as it was covered? A. Yes, I think it was. The 


amount of gold presently, of course, is extremely small. It is: our opinion 
that probably the total value of the gold couldn't possibly be more than just a 
few pennies. 
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Q. Is that your opinion, sir? A. Well, that's the opinion of myself 

and my associates. 
x* * * * * € K * 

HEARING EXAMINER PIPER: Well, we will let it be understood 
that the testimony is limited to Mr. Jedlicka's opinion. 

Go ahead, Mr. Middleton. 

By Mr. Middleton: 4 

Q. Allright. A. Therefore, knowing that gold could be spread to such 
very fine thickness possibly gold or some other agent could be used in conjunc- ‘ 
tion to give it this color. 

Q. Is that color a natural color for the base metal that's on that 
case that that bezel'is made of? A. Yes, the white metal, that would be the 
natural color of the metal. 

Q. Well, the gold color on the skin of that metal, is that the natural 
color of the base metal? A. No, it is not. 

Q. So that would it take some kind of a process, and what would have 
to be done in order to apply some coloring to it? A. Some intermediate 


process would have to be used to give it the color that it is. 
*x* * ** * * * x * 


By Mr. Noble: 

Q. What is the basic color of the bezel that you have, that is, No. 
21? A. What do you mean? 

Q. The basic color of that watchcase? A. That would be considered 
a white metal, except this one is a steel and one is a light metal. 

Q. Have you ever heard of anodized aluminum? A. Yes. 

Q. Is any gold involved in the anodizing process? A. They could have 
used gold in the anodizing, usually to build up an out side coating. $ 

Q. And they could use other metals, like copper, for instance? A. 
Yes. 

Q. So that the coloring, the gold coloring can be accomplished by any | 
number of means other than gold? A. Yes. 
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Q. But you are positive that gold is involved in this particular 
bezel? A. Yes, the spectrographic analysis of the coating indicated the 


presence of gold. It was extremely small, however. 
* * * * * * * * 


HEARING EXAMINER PACK: All right, off the record, Mr. Reporter. 

(Discussion off the record. ) | 

HEARING EXAMINER PACK: On the record. 

Mr. Reporter, Mr. Middleton has just handed the examiner what 
purports to be a copy of an invoice issued by Theodore Kagen Corporation. 
This will be Commission's Exhibit No. 23 for identification. | 

(The paper referred to was marked Commission's Exhibit 23 for 
identification. ) : 

HEARING EXAMINER PACK: Mr. Middleton, it is my understanding 
that Mr. Kagen brought with him today the original copy of this present 
invoice from Mr. Kagen's file, and that it is agreed that the copy which has 
just been marked for identification is an accurate copy of Mr. Kagen' 8 file 
copy. Is that correct? 

MR. NOBLE: Yes. | 

HEARING EXAMINER PACK: Very well. 

MR. MIDDLETON: May I offer that in evidence at this time? 

HEARING EXAMINER PACK: Yes. I understand there is no objec- 
tion, Mr. Noble: | 

MR. NOBLE: None whatsoever. 

HEARING EXAMINER PACK: Let this be received in evidence, Mr. 
Reporter, as Commission's Exhibit No. 23. | 

(The paper referred to, heretofore marked for identifi- 


cation Commission's Exhibit 23, was received in evidence. ) 
By Mr. Middleton: 


Q. Mr. Grand, I hand you this Commission's No. 23 and ask you 
what that is? A. Well, this is an invoice representing the sale of merchan- 
| 
dise to the New York Watch Material Company, in Philadelphia, indicating the 
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sale of various watchcases by the Theodore Kagen Corporation. 

Q. Will you state for the record whether the watchcase, identified 
as Commission's Exhibit No. 21, is included in that particular invoice? 

A. Yes, that would be included under the quantity listing twenty watchcases, 
assorted yellow cases, 10-1/2L, sold at a unit price of $1.50, total of 
$30. 

Q. Mr. Grand, when you obtained that watch how was it -- was 
it packaged in any way? 

* * * * * * K * 
CROSS EXAMINATION 

By Mr. Noble: 

x * * * * *£ € * 

Q. Now, is there any particular reason why you selected No. 21 
for a spectro-analysis? A. No, except for the fact that it was representative 
of others which I had purchased. 

* * * * * *¥ * * 

Q. Now, did the bezel have any marking at all on it that you can 
recall or anything on it that you can observe now? A. By "mark", what 
do you mean? 

Q. Any inscription, print, embossing, or anything on the bezel? 
A. No. 

Q. Now, do you remember whether there is any marking or inscrip- 
tion on the inside of the bezel? A. No. 

Q. There are no markings on the bezel whatsoever on any of these 
Kagen cases which have come into your possession, Mr. Grand? A. No. 

HEARING EXAMINER PACK: Mr. Nobel, all of this, as I under- 
stand it, relates to the case which was received as Commission's Exhibit 
No. 21, is that correct ? 

MR. NOBLE: Yes, except that the last question, referring to all 
of the Kagen cases that had come into his possession and his answer was 
that there were no markings on any of the bezels on any of the cases. 
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HEARING EXAMINER PACK: All right. 
By Mr. Noble: 
Q. AmlIcorrect? A. Yes. 
Q. As far as you recall? A. Yes. 
*x* * * * x * * * ! 
SHELDON PARKER | 
was thereupon called as a witness for the Respondent and, having been first 
duly sworn, testified as follows: | 
HEARING EXAMINER PACE: What is your address, Mr. Parker? 
THE WITNESS: 188 West 4th Street, New York, New York. That's 
the business address. | 
HEARING EXAMINER PACK: All right. 
DIRECT EXAMINATION 
By Mr. Noble: 
Q. Your name is Sheldon Parker? A. . That is correct. 
Q. And what business are you now in, sir? A. I am importing 
watch cases, backs and bezels, put it that way. 
Q. Backs and bezels? A. Yes. 
Q. What country do you import from? A. Basically today from 
Hong Kong. 


: 

Q. How long have you been in that business? A. Abeecxiustiely 
four years, importing from Hong Kong. 

Q. Now, how long have been in the watch case business, Mr. 
Parker? A. Since 1947. | 

Q. What is the name of your company? A. Well, the current 
company? W.M.R. Watch Case Company. That is the firm that does the 
importation of the other firm, Nuvel Manufacturing Company, that manu~ 
factures watch cases. 


Q. And are you an officer of Nuvel? A. Iam not. | 
Q. Are you connected with Nuvel? A. Well, Navel is more or less 
inactive today. 
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Q. Well, are you an officer of W.MR.? A. Yes, part owner. 

Q. And how large is your company? A. Well, what do you mean 
by, “large?” 

Q. Well, comparatively speaking? A. We are one of the largest 
importers of watch cases in the United States. 

Q. Andi do you know the L D. Watch Company? A. Fairly well. 

Q. Is it one of your present competitors? A. I would say so. 

: x* * * * * *& *& * 

Q. Allright. Now, Mr. Parker, do you mark the bezels on your 
watch cases? A. No. 

Q. When your watch case is the color of gold or yellow, do you 
mark the bezels on them? A. Now, referring to domestically manufactured 
or imported? There is a definite reason I ask you this. Domestic is rolled 
plate and marked such, and we use rolled gold plate and we mark them that, 
and if they are imported and they are not rolled gold plate, because of duty 
purposes it would be prohibited from bringing the item in. We bring in base 
metal and from this, plate it, and we do not mark it. 

Q. What gives this bezel the yellow color when there is no gold 
in it? It is a process, isn't it? Anodizing? A. Well, I don't bring that 
in. I bring in brass, chrome or brass or stainless steel. 

Q. And are some of these cases when finished the color of gold? 
A. Yes, the color of natural gold, yes. 

Q. And if the cases, when finished, have the color of gold and do 
not have any gold content, do you mark them? A. Yes, we mark them 
Stainless steel back. 

Q. And that is marked on the back of the watch? A. Yes, on the 
back of the watch case. 

Q. You place no marking whatsoever on the bezel? A. No, Ido 
not. 

Q. Now, are you familiar with Mr. Kagen's watch cases to the 


extent that you might give your opinion in connection with this same subject 
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matter? A. Well, what I will see, I try to see what a competitor has 
and he marks them the same as I do. 

Q. Now, he marks his watches in the same manner ‘that you do, 
is that correct? A. That is correct. 

Q. And how about I. D., do they mark them in the same manner that 
you do? A. Yes, they do. 

Q. Now, in other words, the practice of not marking the bezel 
where the bezel does not contain precious metal is a general trade practice, 


am Icorrect? A. Well, we are getting technical and I want to be correct 


in what I answer to. 

Q. Well, don't let me rush you. Now, any time that you mis- 
understand me, tell me. A. All right. 

Q. Here is the question again. The practice of not a a 
bezel when that bezel does not contain precious metal is a general trade 
practice? A. That is correct. Of not marking ? | 

Q. Yes. A. That is correct. 

Q. Now, is it a trade practice tomark some imported bezels, 

Mr. Parker? A. Ihave never seen an imported bezel with | a quality mark, 
I have seen other marks on the bezel, like the Swiss do, with some sort of 
an insignia, but as far as a quality mark ona watch, I haven't seen a quality 
mark on a bezel. | 

Q. Now, in the trade practice rules applicable to your industry 
and promulgated by the Federal Trade Commission, are you familiar with 
those rules? A. Yes, very familiar with them. 

Q. Now, inthe trade, have those rules or any of them ever been 

interpreted as requiring a watch case manufacturer to mark his 
bezels? A. Yes, and I'd like to say this, that in multiple stamping --- 
In other words, if you have a bezel of one quality and the back of another 
quality. At the Watch Case Manufacturers Board of Trade, where I would 
say possibly at the time that 16 or 17 members of the association were 


44 


present, we discussed multiple stamping and we decided to use the lowest 
quality mark. In other words, if a bezel were to be rolled gold plate and if 
we so desired, we marked the back, stainless steel back. Now, if a bezel 
were white chrome, we can take the lowest quality of stainless and stamp the 
back. We always contend that if a man is using a precious metal, he would 
stamp, 10 carat rolled gold plate, or 14 carat rolled gold or gold filled, as 
the case might be, so that the fact that we left off a stamping on the bezel 
doesn't mean that it was not the quality. 

Q. Yes? A. ‘We took the lowest form of quality which was stainless 
steel, and marked it, stainless steel back. 

Q. Well, then Itake it, sir, that when a bezel doesn't contain some 
carat gold plate or rolled gold or any appreciable degree of a precious metal, 
the bezels are stamped? A. Usually, not all the time, no. 

Q. But the bezels that you find sold in this country that are stamped 

would invariably contain precious metal? A. Yes. I they are marked 
"40 carat rolled gold plate, " I would say that the manufacturer is reliable and 
he has marked them accordingly. 

Q. Now, have you participated in the determinations of this board of 
trade that you mentioned? A. Well, Nuvel Manufacturing still belongs to the 
Watch Case Manufacturers Board of Trade, and I would say that I attended about 
90 per cent of their meetings in the past four years. 

Q. And at these meetings, when the discussions arose as to marking 
the bezel and at which it was concluded that the best practice would involve 
marking the back with the lowest metallic content, did the question of public 


deception or consumer reaction enter into your discussions? A. Well, yes, 


many times. Try to visualize the entire watch case picture ? Ladies’ watches 
are small, and if you mark the bezel, you deform it. You definitely would, so 
we decided we would mark the back of that watch case, so we marked it "10 
carat rolied gold plate," and -~ 

Q. But only if the bezel contained it? A. That's right. E it didn't we 
didn't dare. The manufacturer wouldn't dare mark a quality that isn't there. 
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Q. Yes? A. And when it came to chrome cases and if a manufacturer 

was definitely interested in that we historically used the lowest quality 
stainless steel back. 

Q. Now, do you know of any of your competition in the watch case 
business that marks "chrome bezel" on their watches? A. I have never seen 
one since 1937, and I have been in the industry since then. | 

Q. Do you know anyone in the industry among your competition that has 
ever marked "aluminum base bezel?" A. Well, I have seen some watches 
marked, "aluminum," but I don't know of any manufacturers domestically that 
mark the bezel, "aluminum, "' I don't know of any. 

Q. Mr. Parker, I show you what has been received as Commission's 
Exhibit No. 3. A. Yes? 

Q. That's a watch case, is it not? A. Correct. 

Q. Now, can you identify the manufacturer of that watch case? A. 

Yes, Teddy Kagen; T. K. Company. 

Q. Isee. Now, what type bezel does that watch case have, Mr. Parker ? 
A. Well, it's a yellow bezel. I I could open it up and feel the weight of it I 
could tell you further. I would assume it is aluminum. 

Q. Isit gold? A. Well, gold color. 

Q. Do you think there is any gold-plating involved in there, in your 
opinion? A. No, anodizing, that's all. 

Q. Now, is that typical of the type watch case that has been just dis- 
cussed and the markings that you find among consumer competition on that kind 


of a watch case? A. Well, looking at the markings, it's the same as anyone else 
does. 


Q. Well, as far as the markings on there are concerned, with respect 
to the metallic content, that conforms to the general trade practice, am I correct ? 
A. Yes, it is marked, "stainless steel back," and there is no marking on the 
bezel. | 

Q. Now, I show you what has been identified as Commission's No. 12, 
the markings on there, are they substantially the same as you'd find i in the trade? 
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MR. MIDDLETON: Are you sure it's No. 12? 

MR. NOBLE: Well, No. 2. I'm sorry. 

By Mr.. Noble: 

Q. Yes? A. Well, this is no different than the other one, No. 3, 
that I just looked at. 

MR. NOBLE: May we go off the record for just a moment ? 

HEARING EXAMINER PACK: All right, off the record, Mr. Reporter. 

(Discussion off the record. ) 

HEARING EXAMINER PACK: All right, go ahead, Mr. Noble. 

MR. NOBLE:| If your Honor please, counsel supporting the complaint 
for the Government and myself have agreed to stipulate to save time, since it is 
somewhat obvious that all the testimony would be the same, and with reference 
to all Kagen watch cases which have been admitted into evidence, the testimony 
of this witness referring to the markings relating to the metallic content would 
be the same as it was in connection with Government's No. 2 and 3. Is that 
correct, Mr. Middleton? 

MR. MIDDLETON: Correct. 

A. Yes, if they are all in yellow. You might have some white up there 
and this might be all stainless steel, and they might be different. 

Q. Allright. Would you come to the table and look over the exhibits 
and accept those that would not be the same as the ones you have looked at? 

A. Ali right. 

HEARING EXAMINER PACK: Off the record. 

(Discussion off the record. ) 

HEARING EXAMINER PACK: Let the record show that Mr. Parker 

did not go to the table and examine some watches and he will be 
further examined by Mr. Noble. 

MR. NOBLE: Would the record show that at random I have taken three 
watch cases from among those that Mr. Parker states he would accept from the 


immediately preceding testimony, as examples of that group. 


By Mr. Noble: | 

Q. Now, Mr. Parker, I show you and you can identify them as you 
talk about them by the number which appears, and as you talk about them you 
can take them one at a time. Which number do you have here? A. No. 14. 

Q. This is Commission's No. 14. Will you describe the type of bezel 
on that watch case? A. I believe it's an anodized aluminum bezel on a stainless 
steel back. The importer is T. K. Company. ! 

Q. Now, how is that marked? A. It is marked, "ainless steel back. " 
Do you want the further markings on it? | 


Q. No. Now, is there any marking on the bezel? A. No, none. 
MR. MIDDLETON: If your Honor please, I would like to suggest that 
at this time Mr. Parker can confine his testimony to the markings on these cases 
but as far as being qualified to state what the metallic content of the bezel 
happens to be, I don't believe he is qualified as a metallurgist or in 
any other manner, and is able to testify as to what those cases = made of, 


except to the markings that appear on them. 

MR. NOBLE: I submit that if the witness, who is in the ern and 
being in the trade and is a competitor of the respondent is able to arrive at an 
opinion as to metallic content from a casual observation, his opinion is there 
for what it ig worth and again, as to the weight and the argument and subject 
to rebuttal and examination, he can answer the question. | 

MR. MIDDLETON: I don't believe this man has been qualified in any 
fashion as a metallurgist, qualified to answer as to the character of metal by 
merely looking at it. 

THE WITNESS: May I say something? 

MR. MIDDLETON: Well, a man might be able to use his x-ray eyes, 
but I don't believe he's in the courtroom today. : 

THE WITNESS: Your Honor, I think that I import and handle in excess 
of a half a million watch cases a year and I have been often fooled if I couldn't 
look at a watch case and handle it and know what Iam buying. 

HEARING EXAMINER PACK: It seems to me, Mr. Middleton, that Mr. 
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Parker, as one of long experience in this business, is entitled to express an 
opinion as to the composition of a watch case upon the basis of simply looking 

at it and observing it. I fully agree with you that that's a question 
of fact, and Mr. Parker's opinion, if it should be an error, then it simply 
would be an error, but I think that as an expert in this line, at least as one 
of long experience in this line, and as one who, according to Mr. Parker's 
last statement, must for his own protection be able to tell with some reasonable 
degree of accuracy, and upon observing a watch case, what it is made of and 
that he is entitled, and the respondent is entitled to solicit his opinion based only 
on his observation. Iagree with you that's not conclusive, but I see no reason 
why the testimony may not properly be received. 

Now, Mr. Noble, I believe we were discussing the question with 
reference to Commission's Exhibit No. 1, is that right? 

MR. NOBLE: I believe it is No. 14. 

HEARING EXAMINER PACE: All right, Commission's Exhibit No. 
14, Were you through with your questions about that one? 

MR. NOBLE: No, sir. 

By Mr.. Noble: 


Q. I believe that the objection was interposed before you answered. 
Well, to pick up here again I think that I've got the trend of thought. Mr. 
Parker, with respect to Commission's No. 14, is it marked, and I'm referring 


only to metallic content? Is it marked in the customary manner in 
the trade? A. Yes. 

Q. And is it marked in the same manner that you would mark a simi- 
lar type watch case? A. Yes. 

@. And is it marked in the same manner that 1 D. Watch Company 
would mark a similar watch case? 

MR. MIDDLETON: Iobject, your Honor. He is not in a position to 
know how LD. would mark a watch case at this point. 

MR. NOBLE: Well, I'll ask him that question. 


By Mr. Noble: 

Q. Do you know howI.D. marks that type of a watch ¢ case, Mr. 
Parker? A. Well, let me answer Mr. Middleton. We are in a very 
competitive business. It is my business to see what he sells, what LD. 
sells, or what any other of my competition sells, and to know how they are 
doing things. | 

MR. MIDDLETON: Well, it may be your business, but you don't 
know how they are marked right now, do you? 

THE WIINESS: As of the moment.I do, yes. I pick ses up almost 
every day I get a chance to. 

By Mr. Noble: | 

Q. Do you have one in your pocket now? A. Yes, I do. Would you 

like to see it? 

MR. MIDDLETON: Well, we have no evidence as to where it came 


from ? | 
HEARING EXAMINER PIPER: Let's go ahead with the examination, 
Mr. Noble. Was your last question answered? 

By Mr. Noble: 

Q. Is this marked the same as I. D. would mark a similar watch 
case? A. As far as Iam concerned, yes. | 

Q. Allright. Now, pick up the next one. A. No. 12? 

Q. It is Commission's No. 12. I note for the record that you are 
examining a watch case which is in evidence as Commission's Exhibit No. 
12. Now, based on the examination which you have given it what is the 
metallic content of the bezel? A. It appears to be stainless steel. 

@. And how is it marked on the back? A. On the back? 

Q. Yes. A. It is marked "all stainless steel case. " 

Q. And is there a marking on the bezel? A. No, there is not. 

Q. Now, is this marking the same type marking that you or LD. 


or anyone else competitively in your business would mark a similar watch 
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case? A. Well, I did use the phrase, "case." I would say, “all 
stainless steel. "* This is a little better, I think, than Ido. I mark, “all 
stainless steel, " and this is marked “all stainless steel case." 

Q. This is essentially what the industry does? A. Yes, it is 
marked, “all stainless steel." That is correct. 

Q. Would you try another one, sir? A. All right. 


HEARING EXAMINER PACK: Let's get the number of this one, please 


THE WITNESS: This is No. 23. 

HEARING EXAMINER PACK: All right. 

By Mr. Noble: 

Q. Allright, go ahead. I note for the record that what you are 
examining has been received in evidence as Commission's No. 23. Based 
on the cursory examination that you have given it are you able to form an 
opinion as to the metallic content of the bezel? A. Well, the bezel is 
stainless steel. 

Q. And how is it marked on the back? A. "All stainless steel 
case." 

Q. Now, is the bezel marked at all? A. No, sir, it is not. 

Q. Is this marked in the same way that you would mark any similar 
watch case or that the competition would? A. With the exception of the 
word, "case", we would mark it, "all stainless steel." 


Q. Now, with respect to three watch cases concerning which you 


have just testified would you repeat the three numbers, please? A. No. 
14, No. 12, and No. 13. 

HEARING EXAMINER PACK: Those are all Commission's Exhibit 
Numbers, No. 12, 13, and 14? 

MR. NOBLE: Yes, sir. 

HEARING EXAMINER PACK: All right, go ahead, Mr. Noble. 

By Mr. Noble: 

Q. Would anyone in competition with you in the watch case business 
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that you know of, in your opinion, mark the content of the bezel any place on that 
watch case or a similar one? A. As of this moment, no. No one would mark it 
any differently than these are marked, that I know of. | 
* * * * *€ * K * : 
MR. NOBLE: Mr. Examiner, I would like to have this marked for identifi- 
cation as Respondent's No. 4. 
HEARING EXAMINER PACK: Mr. Reporter, we have here Laan a 
portion of a box, there being no end to it, and Mr. Noble wishes this marked 
for identification, so let it be marked Respondent's Exhibit No. 4 for identification. 
(The item referred to was marked Respondent's Exhibit 4 for identification. ) 
By Mr. Noble: 
Q. Mr. Parker, are you familiar with the trade name, "Timex?" A. 
Yes, that's the United States Time Corporation. 
Q. Are they watch manufacturers? A. Yes, the world's largest 
The world's largest? A. That's their claim. 
Is this the same Timex that sponsors an hourly television program ? 
Yes. 


And their real name is U. S. Time? A. Yes, Chanceation: 


And Timex is one of their trade names? A. Yes. 
Now, I show you what has been marked for identification as Respon- 
dent's No. 4. A. Yes. 

Q. Can you identify that, sir, by any cai on that box ? A. Well, I 
see here, "Marlin, waterproof, gold, plain dial sweep." 

Q. Now, during my interrogation.I am limiting my questions to references 
to metallic content, so that I'm not concerned with any of the other features. By 
a look at that can you tell us if it is a carton-type in which watch cases are packed 
for distribution? A. In the inexpensive field, yes, they use this. 

Q. Do you recognize the trade name printed on there, Mr. Parker ? 

A. Well, no, Idon't know Marlin, waterproof, quite frankly, no. . 
Q. Allright. Now, does that refer to metallic conten ie Is there a 
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reference to that there? A. Yes, gold. 

Q. Gold? A. Yes. 

Q. And in your opinion, sir, does that reference of gold contained in 
the watch, would it refer to any particular part of a watch? A. I would assume 
that the entire watch is gold. 

Q. And your assumption is based on your knowledge of trade practice 
when you use the phrase, "gold, " and I assume in the watch field it's either 10 
carat or 14 carat gold? A. Yes. 

*x* * * * *x* * * * 

@. Now, I show you what has been marked for identification as Respon- 
dent's 4E. Can you tell us what that is, sir? 

* * * * * * * * 

A. Well, -- 

Q. Is there any other printed matter? A. Well, it says, "Marlin, 
gold tone, " a serial of some sort and it is made in U.S. A. 

Q. Now, does that gold tone appearing on that price tag have any sig- 
nificance to you in the trade? A. Well, - - 

Q. What would that refer to? A. Gold tone? 

Q. Yes. A. Ihaven't heard the phrase used before in the industry. 
It could be a company name or the color of a unit. 

Q. Would that reference, "gold tone,” have in your mind in the trade, 


any reference to metallic content? A. Well, just the gold color, which isn't 


supposed to be used. 

MR. NOBLE: Off the record? 

HEARING EXAMINER PACK: All right, off the record. 

(Discussion off the record. ) 

By Mr. Nobie: 

Q. Well, do you want to make a statement now?. A. Well, the word 
“gold” if it is electroplated or anodized aluminum or anything in yellow without 
being at least one and one-half thousandths thickness, - Well, I have to check the 
box to find out further, but in our association we brought that point out that we were 
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never to use the word, “gold,” if it is an electroplate unit or an 


anodized aluminum base. | 

_ Q. So that, in your opinion, sir, looking only at Respondent's 4E, 
in. combination with Respondent's 4, the printed matter on it, and referring 
again specifically and only to metallic, with references to metallic content, 
in your opinion, 4E would indicate to you that if the trade practice as you 
know it is complied with, the watch to which this is affixed would contain 
precious metal, gold? A. Well, from the outside container, yes, the word, 
"gold" on their tag with gold tone, in my knowledge of the business there has 
been a change. Now, in my opinion - - ! 

Q. Well, I show you now what has been marked for identification and 
and is Respondent's 4B. Can you identify that, Mr. Parker? ? A. Well, it 
appears to be anodized aluminum, the bezel on the watch, ome waterproof. " 
I say it appears to be aluminum. | 

Q. Is that a Timex watch? A. Well, it says so on the dial and it says 
on the back, and the corporation name is on the back of the case, so that I must 
assume it is a Timex. | 

Q. Now, in your opinion, and based on your experience! in the trade, 
is the backdof (sic) that watch case, gold? A. No. | 

Q. What is it? A. A white base metal. It says, "stainless steel 
back, " and I assume it is stainless steel. I couldn't tell from this light. 

Q. Well, on the back of that is there any reference to the metallic 
content of the bezel? A. On the back?" 

Q. Yes? A. No. 

Q. Now, is there any marking on the bezel? A. No, no anne on it. 

Q. And what's the color of that bezel? A. Yellow, gold color. 

Q. Can you tell who manufactured that watch case, Mr. | Parker? A. 
No, not from the ‘putside, unless the U. S. Time Corpor ation manufactured it, 
I don't know. | 

Q. But you can't tell by looking atthat watch case as you hold it in your 
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hand who manufactured it? A. No, I cannot. 
x * * * &* KK * * 


Q. Now, do you have anI.D. watch case with you? A. This happens 
to be one of theirs. 

Q. Where did you secure that watch case? A. From a customer. 

MR. NOBLE: Now, may I have the watch case to whith we have just 
referred marked for identification as Respondent's No. 5? 


HEARING EXAMINER PACK: Yes. . Let it be so marked, Mr. Reporter. 
This is a watch case, as Mr. Noble has stated, and this will be marked as 
Respondent's Exhibit 5 for identification. 

(The item referred to was marked Respondent's Exhibit 

5 for identification. ) 

By Mr. Noble: 

Q. Now, Mr. Parker, Ishow you what has been marked for identifica- 
tion as Respondent's No. 5. Can you identify that, sir? A. This is the watch 
case that was given to me by one of my accounts, manufactured by the LD. Watch 
Manufacturing Company. 

x* * * * * * * * 

Q. Isee. What markings appear on the back of that watch relating to 
water characteristics and metallic content? A. "Water-resistant, stainless 
steel back. " 

Q. And is there any reference to the metallic content on the back? 

A. No. 

Q. Is there any marking on the bezel? A. No, no marking as to the 
quality on the bezel. 

Q. What is the color of the bezel? A. Yellow, the color of natural gold. 

Q. What would you, in your opinion, say that the metallic content of 
the bezel was? 

MR. MIDDLETON: "In your opinion?" He's not qualified to tell that. 

A. Well, Icannot tell what the quality of this bezel is. It might be 
electroplate or gold rolled or gold plate; I cannot tell. 


You cannot tell? A. . No. 
Isee. A. It isn't light enough to be aluminum. 
All right. So it is not aluminum? A. No, it is not. 
. And the bezel is not marked? A. It is not marked. | 
Q. And the only marking referring to metal content is on the back, 
"stainless steel." A. Well, that's the way I mark a case; that's the way I've 
seen my competition mark a case, or where I mark it. : 
* * * * * * * * 
Q. Now, is that watch case which has been identified as Respondent's 
No. 5, is it marked the same way as you would mark it? A. Yes, the way I 
would mark a case, yes, not a bezel, though. | 
Q. Well, Ithink your testimony is that no one marks a bezel unless 
it contains precious metal, is that correct, Mr. Parker? A. Yes. 
@, And is this watch case marked for identification marked in the 
same manner as anyone else's in the trade, and as your competition would 


mark a similar watch case? A. Yes, it is a competitive item. 
ke ke * K Ok KF 


Q. Those bezels that are colored, are they received - - do you color 


them in this country? A. Yes. 


Q. You color them at your factory? A. No. 
Q. How do you color these? A. I send them out to have them colored. 
Q. And where do they do them? A. Well, I do some them myself 
but a great majority are done elsewhere. ! 
Q. The bezels go out to these persons? A. Yes, people who do gold- 
plating or electro-plating. 
Q. All of your cases are electro-plated; you import no aluminum cases? 
A. No, I bring in chrome and base chrome finish and I bring in brass-polished 
and also stainless steel but no anodized aluminum, not in the past two years. 
Q. Now, you do know that some companies who import bezels have 
them marked, "aluminum," don't you? A. That import bezels ? 


56 


Q. Yes. A. I don't know of any. 

Q. Or watch cases, either way you want to put it? A. Well, have 
the bezels been marked, “aluminum ?" 

Q. Yes. A. Ihave never seen them. 

Never? A. No. 
And you don't sample your markings? A. Yes. 

Q. Well, would it surprise you if I were to tell you that I know that they 
do mark them, "aluminum?" A. Well, I would like to know who does, that is, 
if Ican see them? 

Q. Now, you are familiar with the Trade Practice Rules for the Watch 
Case Industry, aren't you? A. Yes, the ones of January 1948, and the other. 

Q. And the one of April 24, 1947? A. Yes. 

Q. Tell me, do you have a copy of those rules in your files at your 
office? A. No, they are with Mr. Noble at the moment. 

Q. But you have hadthem? A. Yes, Ihave had them. 

Q. Would you say that you abide by those rules in the marking of your 
watch cases? A. Abide by the rules in the marking of the cases? 

Q. Yes? A. Itryto, yes, sir. 

Q. Are you familiar with Rule No. 2 of the Trade Practice Rules for 
the Watch Case Industry of January 30, 1948? - A. Yes. 


Q. Well, I gave my copy to Mr. Noble and I can go over yours with 
you. A. All right. 

Q. Well, here is Commission's Exhibit No. 8A. I refer to page 9, 
and under Rule 2, and you may refer to L and M. 

HEARING EXAMINER PACK: What is the exhibit number, Mr. Middle- 


ton? 

MR. MIDDLETON: Commission's Exhibit No. 8A. 

HEARING EXAMINER PACK: Is that the same as Commission's Exhibit 
No. 11? 

MR. MIDDLETON: No, sir, Commission's Exhibit No. 11 is promulgated 
at a different date and has to do with a different subject. 
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HEARING EXAMINER PACK: All right, I see. 

A. Do you want me to look at 8A or what? 

Q. Well, "L." A. All right. 

Q. Are you familiar with that rule? A. Yes. 

Q. Are you familiar with - - A. (Interposing) Well, rn try to 
answer you. | 

Q. Well, Commission's 2M? A. Yes? | 

Q. Now, do you mark your cases in accordance with Rule 2M, Mr. 
Parker? A. Well, we mark them, “stainless steel back, " when it is stainless 
steel plate on the back or 14 carat on the back, : 

Q. Well, what does that mean to you when a combination of different 
metals are involved? A. Well, this particular instance right here refers to 
14 carat gold-filled or possibly rolled plate or 14 carat rolled gold filled again, 
but in my experience | ‘ with rolled gold plate -- | 

Q. Well, it says here, "In respect to watch cases. A back and bezel 
composed respectively of a different kind or quality of plate. " A. Yes. 

Q. Now, if you have a stainless steel back and an aluminum case, 
an aluminum bezel -- A. Yes? : 

Q. -- wouldn't you think that that rule would apply? A. It could. 

Q. Well, -- A. (Interposing) Well, we can go down to another 
marking, marking of a minimum quality in lieu of multiple stamps. 

@. Well, what does that refer to there? A. "In respect to watch 
cases in which the case itself has parts composed of gold alloy of different 
thickness and quality, whereas parts plated or coated with different thicknesses 
of plate or plate as specified in paragraphs, B, C, C1, D, and D1 above, such 
watch case:may be marked with a quality and fineness of the highest grade, as, 
for example, the mark of 14 carat rolled gold plate for a case which is composed 
entirely of such 14 carat rolled gold plate, with the exception of the bezel, which 
is of lower quality, such as 14 carat gold-filled. In no instance, however, shall 


this optional form of marking be utilized in such manner or under such conditions 
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as may be deceptive or misleading to the public." 
Q. Now, with respect to Rule 2L, would you do the same with 
respect to that and refresh your recollection on the record? A. Do you want 


me to read this one aloud ? 

Q. Yes, goahead. A. "Rule 2, Section L. Base plate cases simulating | 
precious metal. In respect of watch cases composed wholly of base metal, 
manufactured or otherwise processed to simulate to have the appearance of 

precious metal and cases composed of an alloy containing gold of less 
than 10 carat thinness, the mark shall show that said case is base metal, as, 
for example, base metal or stainless steel." 

Q. All right, that's all. Have you ever had occasion to interpret 
that rule before? A. Yes. 

Q. You did not mark your bezels? A. No. 

*x* * * * *€©* € * * 

REDIRECT EXAMINATION 
By Mr. Noble: 

* * * * * * * * 

Q. Mr. Parker, is it your understanding with reference to the 
Trade Practice Rules'that you earlier described on cross-examination in 2L 
and 2M, that the way in which you mark your watch cases, and the way that 
you described that they are marked in the trade, is, in your opinion, pursuant 
to and in conformity with those Trade Practice Rules? A. Well, let me say 
this, please, whether it is the exact letter, Ido not know, but Mr. Greenberg 
was the managing director of the association for many years, he helped write 
the book and we would look to him for clarification, and he told us how to mark 
the merchandise, and according to his information we marked the merchandise. 
In fact, the minute the book came out we found something wrong with it and they 
made a change immediately on it, which was a mimeographed piece of paper 
which we all attached to the books. 


*x* * * * * * K * 
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HYMAN DINSTMAN | 
resumed the stand and testified as follows: 
DIRECT EXAMINATION 


By Mr. Noble: 
Q. Mr. PEE what is the name of your Fearieseee A L D. 


Watch Case Company. 

By Mr. Noble: | 

Q. Ishow you what has been identified for the record as oe 
Exhibit No. 5. 

Can you identify that, sir? A. This appears to be one of our cases, 
L D. Watch Company's case. 

Q. Itisanl D. Watch Company case? A. Yes. | 

Q. On the back side of that, can you read the inscriptions on it, sir? 
A. Anti-magnetic, automatic, Stainless steel back, shock resist, water resist. 

Q. This is identified by you Fe ome Sis “case? A. Yes. It's very 
close to it. I have to open it up. Perhaps there is a stamp on it inside. I 
wouldn't know. Because many cases are made very similar, as you know, in 
our watch case practice. 

Q. Looking at that case, Mr. Dinstman, what kind of a bezel does 
it have? A. This is a rolled gold-plated bezel. 

Q. Is there any marking on that bezel? A. No. Not to my knowledge. 
I can't see it. 

Q. Does your company ever mark your bezels? A. Yes, we do. 

Q. Is that only whentheycontain precious metals such as gold? 
A. No. E it's marked stainless steel back or base metal or alaminum. 

Q. When did you begin that practice, sir? This is fairly recent, 
isn't it? A. We had begun that practice a long time ago. According to the 
specification of the customer. The method we apply the stamps and detail, 
we make up a print, according to their specification. We submit the print to 
our customer and they acknowledge receipt of the print and authorize us that the 
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markings on the print is what they wish, and we proceed to go ahead with 
making cases accordingly. 

@. Is there any precious metal in that bezel, Mr. Dinstman? 

A. Yes. 

Q. Then this is not a chrome bezel? A. Not to my knowledge. 

Q. Is ita yellow bezel? A. This is either rolled goldplated bezel 
or a goldfilled bezel. 

What is the color of it? A. That's what looks to me. 

What is the color? A. Excuse me? 

What is the color of the bezel? A. Yellow. 

How do you sell that? A. How do we sell it? 

Yes. What kind of a bezel is that? How do you sell it? A. I 
would be sold as a rolled goldplate bezel. It would be sold as a rolled gold- 
plate. HE it was goldfilled, it would be sold as goldfilled. If it was base 
metal, it would be sold as base metal. 

Q. Looking at that one, you can't tell which it is of those various 
categories? A. I think it is rolled goldpate because of the construction of the 
case. 

Q. Can you tell us which it is sir? Is it rolled goldplate or base 
metal or what? A. I would say it's rolled goldplate. 

Q. The bezel is not marked, I believe you testified. 

Why isn't that bezel marked? A. Well, if it's specified by the customer, 

there is a possibility that we may not have marked the bezel. They 
intended to do the marking themselves, or on the other hand, it could have 
been polished off, I don't know. 

Q. Do you mark the bezels then only when it is specified by the 
customer that they should be marked? A. Well, usually all our bezels today 
are stamped, but most of the time if large customers will specify as to the 
exact stamping, like Elgin, Hamilton, Timex. All those customers. We just 


-- they are manufacturers and if they want to stamp the bezels after we give 


them to them, they can stamp as they please. 
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Q. So when you bezels are marked, they are marked by you 
because your customer wants it marked, is that correct? A. That's right. 
In most instances. HE they don't request any marking, then we mark it what 
we feel in accordance to trade practice. 

* * * * * * * * 

HEARING EXAMINER PACK: As I understand it, the present 
question was simply a request to Mr. Dinstman to read any other phrase 
which appeared on the watch case in addition to those which have just been 
discussed. 

Is there sone thing else on the case besides the matters we have 
just been discussing ? 

THE WITNESS: Yes. Stainless steel back. 

Q. Mr. Dinstman, that stainless steel back, again, is put there when 
the customer wants it and requests it to be there, isn't that correct? A. In 


most cases. 
Q. In addition, it describes the metallic content of watch case, 


is that correct? A. That's correct. 

Q. Now, there is no marking on the back of that watch case indicating 
the metallic content of the bezel, is there, sir? A. No. Not that I can see. 

Q. The only marking designating the metallic content of that case 
is the reference to the stainless steel back, isn't that correct? A. That's 
true. | 
Q. Now, this is general trade practice, isn't it, sir, with that type 
case? A. It was several years ago when one stamped stainless steel 
back, one assumed that it was adequate stamping for any particular case 
because it covered, like base metal cases. 

However, Iam not too acquainted at that time with the F. T. C. regula~- 


tions, although there were -- 


x * * * * * * * 


Q. That is a representation that you make? A. That's true. 
Stainless steel back also. ! 
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Q. There is no reference on the back of that watch case to the 
metallic content of the bezel, is there? A. No. 

Q. There is no inscription on the bezel either, is there? A. Not that 
Ican see. 

Q. That bezel has the appearance of gold? A. That's right. 

Q. In fact, the whole watch has the appearance of gold, doesn't it? 
A. Rolled goldplate. 

Q. But actually, it's just the appearance of gold, it is not rolled gold- 
plate, is it? A. No, it's not. 

Q. And there is no marking on the back to indicate that it is not gold, 

is there? There is no marking on the watch anyplace to indicate that it 
is not gold? A. That's true. 

Q. And this is general trade practice, isn't it? A. Was. I might say 
to a certain degree. May I -~ I don't know whether I am talking out of turn. I's 
because when we used to have stainless steel backs at one time, if it was stamped 
stainless steel back, it was considered base metal. If it was rolled goldplate, 
invariably, it would have been stamped R. G. P. on the bezel itself because when 
he sold a case that was rolled goldplateand just had a stainless back, it had the 
implication tht it was base metal so invariably the customers themselves wanted the | 
cases to be stamped rolled goldplate to differentiate them from the base metal 
cases. 

Q. You just mentioned something that I think is interesting as far as 
this proceeding that we are involved with is concerned. 

The implication from the use of the word "stainless steel back, " and that 
word only referring to the metallic content, that means in the trade generally that 
the bezel is composed of base metal, doesn't it? 

MR. MIDDLETON: I object to that question, your Honor. 

HEARING EXAMINER PACE: The objection will be overruled. 

You may answer, Mr. Dinstman. 

Q. In the.past I would say so. On waterproof, mind you. Not on rolled 
goldplate fancy cases. You understand what I mean by fancy, that is, nonwater- 
proof cases. 
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Q. So at least in 1956 and in 1957, the trade generally regarded the 
use of stainlesssteel only on the back of a waterproof case -- | 
MR. MIDDLETON: (Interposing) I object again, your Bonon He is 
going back over, repeating the same thing he said before. : 
MR. NOBLE: Iam taking it back to specific years, if you please. 

HEARING EXAMINER PACE: The question, I think, is not yet com- 
pleted. You may complete the question, Mr. Noble. : 

Q. During 1955, '56, and early '57 -- A. (Interposing) I couldn't chrono- 
logically go back and say it was in '57 or '56. If you want to make a general 
statement and say in '50, if you want to go that far back, I would say yes. In 
1950. | | 

Q. So stainless steel back in those years meant that the bezel was of base 
metal? A. That was -- that’s my opinion, you must remember. | 

Q. That's all Iwant. A. Yes, because Iam the plant superintendent. 

I want you to get the idea that Iam the man wo works internally in the plant 
and I don't see my customers and I am not on the outside and I don't want 

to let the court believe that Iam an authority on what people thought was a general 

practice in the trade on the outside, but this is my opinion that I thought, 

while working within the structure of our plant. I am trying to be fair 


about this and give the right information as far as I know. 
* * * * * * K * 
Q. Mr. Dinstman, I show you what has been received as pase 
18. 
Can you identify that, sir, as -- what is it? A. It looks like one of the - 
well, it says Kagen's watch case, aluminum case made in France. | 


Q. It's a watch case, isn't it, Mr. Dinstman? A. Yes. | 


Q. And you can identify it as such, can't you, as a watch case? A. Yes, 
that's true. | 
Q. Can you, looking at that case, tell me what kind of a bezel it has? 
A. It looks like an aluminum bezel. 


Q. What kind of a back does it have? A. It looks like a stainless steel 
back. 
Q. Looking at the inscriptions on the back, is there any ee to 


the bezel? A. No reference. 
| 


64 


Q. Does it say stainless steel back? A. It does. 

Q. Have you ever manufactured watch cases similar to that marked in 
the same way? A. We have. 

Q. When you did manufacture them, you marked them the same way, 
didn't you? A. Ibelieve so. 

* * * * &* * *€ * 

Q. Commission's Exhibit 17, can you identify that for what it is, sir? 
That is Commission's 17. A. It looks like a chrome bezel stainless steel back 
case. 

Q. Chrome bezel, stainless steel back case. 

Now, is there anymarking on the bezel? A. I can't find one. 

Q. Turningit over and looking at the inscriptions on the back, is there 
a marking indicating the metallic content? A. No. 

Q. Does it say stainless steel back? A. It does. 

Q. But it doesn't say chrome bezel, does it? A. No, it does not. 

Q. In the past you manufactured watch cases similar to that, too, 
didn't you?. A. Yes, we have. 

Q@. And you marked them in the same way when you did manufacture 
them, didn't you? A. Yes, I would say we did. 

Q. I show you what has been received as Commission's No. 12. 

Can you identify that for what it is, sir? A. Yes, this is an all- 
stainless-steel case. 


Q. There is no marking on the bezel, is there? A. No. 
Q. Is there any marking on the back? A. Yes. It says all-stainless- 
steel case. 


Q. Did you manufacture cases similar to that? A. Yes, we have. 
Q. When you did, you marked them on the back in the same way, 
didn't you? A. Yes. All-stainless-steel. 
* * * * *€* *& * * 
CROSS- EXAMINATION 
By Mr. Middleton: 
Q. Mr. Dinstman, referring to that Commission's Exhibit No. 5 -- 
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HEARING EXAMINER PACK: (interposing) Is this Commission Exhibit 
5 or Respondent Exhibit 5? : 

MR. MIDDLETON: Respondent's Exhibit No. 5, yes, sir. 

* * * * * * * * \ 

Q. Now, with respect to the metal in that bezel, Mr. Dinstman, how 
do you arrive at the material that you say it's made of ? What makes you say -- I 
don't know what you said it was made of now. Is that a gold-colored bezel? A. 
It's a gold-colored bezel. 

Q. What makes you think it's of any particular type of metal? A. Because 
the structure of the case is such that defines it as a rolled goldplate or a goldfilled 
case. 

Q. You are not a metallurgist, are you? A. No, Iam not. 

Q. In other words, . you don't really know what -- -A. I do not know. 

The reason I reached that decision was that these lugs are soldered on. 

Now, you can't solder aluminum. In watch case manufacturing, 
aluminum lugs are very seldom soldered on to an aluminum bezel. In fact, 

I don't know of one instance where a part of a case made of aluminum is soldered 
onto another part of a case made of the same material. 

Q. Then the fact that it is made of one material or another is not a 
matter you can determine while sitting there on the stand looking at it, is it? 

A. There is no way of determining it by actually looking at it. aes was just 
an opinion. | 

sy Q. With respect to the watch there, Respondent's Exhibit No. 4-B, 
the same is true, is it not, is it not? You can't really tell what material it is 
made of, can you? A. If you look at the bezel on a top like this, you never 
can tell. 


Q.. Now, with respect to the inscription on the back of that watch. 
The case states -- there is an inscription on the back there stating it is a stain- 
less steel back, is there not? A. That's right. 
Q. That's the only indication that you have as to what that back is made 
- of, is it not? A. That's right. 


. | 
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Q. You are not -- can you possibly identify that metal if you were given 
a part of it without some inscription on it and just hold it in your hand and tell me 
what material it is made of? A. I can only offer an opinion when I see a case 
of what kind of metal it is. 
* * * * *&€* &€ *& * 
REDIRECT EXAMINATION 
By Mr. Noble: 


* * * *& *& * Ok 


Q. Now, in your opinion -- Iam looking for your opinion about the 


In No. 5, what is your opinion, sir, as to the metal in the bezel? 

HEARING EXAMINER PACK: This is Respondent's Exhibit 5. 

A. As I think I mentioned earlier, it is my opinion that this is either 

a rolled goldplate or a goldfilled. 

Q. And looking at Respondent's 4-B, what is your opinion as to the 
metal in the bezel in 4-B? A. In my opinion, it's an aluminum bezel. 

Q. Your opinion is based on your experience in the trade and you are 
able to look at the case and give your opinion because of your experience, aren't 
you, sir? A. That's the only reason I could give an opinion, is just from past 
experience. 

x * * * *€* &* KK * 
THEODORE KAGEN 
resumed the stand and testified as follows: 
DIRECT EXAMINATION 

By Mr. Noble: 

Q. Mr. Kagen, you are the respondent in this case. 

What is the name of your company? A.. Theodore Kagen Corp. 

Q. What is the nature of that company's business? A. Importing and 
manufacturing. 

Q. How long have you been connected with that company? A. Theodore 


Kagen Corp. , approximately three years, three and a half years. 
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x * * * * * * * 


Q. Would you name some of the firms in America that your principal, 
the Miserez, has supplied watch cases to? A. Offhand, I know for certain they 
have sold tremendous amounts of watch cases of excellent quality to Bulova Watch 
Company, Gruen Watch Company, Timex Watch Company. 

Q. When you import watches -- now Iam referring to the period 


beginning three years ago. From 1955 until the present day. 
x* * * * * * * * 


Is there any connection between yourself and Bulova involving watch 


cases obtained by them from Miserez at that time ? 

MR. MIDDLETON: Iobject, your Honor, to the interjection of Bulova 
after we have just gotten through explaining about this paper and mention is made 

in there -- I think it is irrelevant and improper to try to interject 
Bulova's relationship on this document. 

MR. NOBLE: Mr. Examiner, that is what Iam trying to SGetecnine 

at this point, whether it is relevant. If not, then I certainly am not going to 

submit that the document has any relevancy as far as Bulova is concerned. Iam 
trying to determine whether or not it does have. | 

HEARING EXAMINER PACK: The objection to the Srenent question is 
overruled. We will see where the testimony leads and later, if necessary, the 
Examiner will make a ruling or a further ruling regarding the reference in the 
exhibit to the Bulova Company. A. Yes. The factory supplied very large 
amounts of watch cases to the Bulova Company; I, acting as the factory’ 8 
representative and power of attorney for the factory. One of the reasons, as 
I recall, this was interjected here is whenever Bulova needed certain parts 
such as washers or crystals or crowns, they turned to me and I carried a stock 
of it here in America for the factory. : 

* * * * * * * * 

Q. Are all of the watch cases coming off the production line at 

Miserez, are they all tested? A. They certainly are. 
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Q. And you heard testimony in this case by at least two, possibly 
three witnesses, about manner of testing watch cases for water resistant 
characteristics? Is the testing mechanism that you observed in their plant 
the same as or different’ than -- A. (Interposing) The same thing. 

Q. I believe that you can reach out and find Respondent's Exhibit 4-B. 
It's the watch there. Looking at that watch, sir, can you tell me whether the 
case -- what the metallic content of itis? A. Anodyzed aluminum. 

Q. Is there any gold in that in your opinion? A. No, there isn't. 

Q. What is the metallic content of the bezel? A. Aluminum. 

Anodyzed aluminum. 

Q. Is there any marking on the bezel indicating the metallic content ? 
A. There is not. 

Q. Can you look at that case and tell who the manufacturer of it was? 
A. Icould. 

@. In your opinion, sir, who manufactured that watch? A. L D. 
Watch Case Company. 

Q. You heard Mr. Dinstman testify, and he is an officer of I D., 
that he couldn't identify it. 

How come you can? A. Because tooling is a very interesting thing. 
It’s an art like any other art and an expert -- 

MR. MIDDLETON: (Interposing) I object to tes your Honor. This 
man isnot qualified as a tooling expert. He is not qualified as a metallurgist. 
He is testifying here from -- I don't know what knowledge he might have, but 
certainly it is not along those two lines. He is trying to testify to something I 
don't believe he has any background to speak from. Certainly, he hasn't 


testified as to having run any tests on that particular item. I can see no qualifi- 
cation in the record for him to identify that material. 

HEARING EXAMINER PACK: You don't think Mr. Kagen is qualified 
asa technician in this field, that is, as an expert in the field of watch manufactur- 


ing? 
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MR MIDDLETON: In the field of metallurgy, to identify metals and 
to identify tooling. Things of that sort. He has not set forth any qualification 
of that sort. Like my trying to read the scratches on the sand and the sea to 
see what birds have been by. | 

HEARING EXAMINER PACK: As I understand the question, it is 
simply that Mr. Kagen state why he thinks that is a product of the L D. Watch 
Case Company. He stated he does think it is and now he is asking him his 
reason why he thinks so. It seems to me the question is not improper, 
particularly in view of the experience and background of Mr. me in the 
watch manufacturing industry. 

The objection will be overruled. The question is just why do you 
think that is an I. D. Watch Case, Mr. Kagen? A. To me it is very simple 
and let me state my reasons why. | 

To an untrained eye, there are many things that look alike. An 
untrained observer may look at a painting and believe that perhaps the same 

‘ person did the two different paintings, but to a trained observer, he can 


immediately see that the technique is entirely different, that sai are many, 


many things to show it. 

In watch case manufacturing, each manufacturer makes his own tooling 

and his own designs. I can practically tell with my eyes closed, 
seeing and living with the cases every day in the week, living with tooling, 
living in the factories, we all know each other's cases if we want to know it 
because of our constant being with the product. 

The way he picked up my case and said immediately it's Kagen's case. 
He sees my cases all around and I see his cases, and we all know each other's 
techniques. In fact, he makes a certain type of a back that I could spot a mile 
away. | 

Q. By “he, ' who do you mean? A. LD. 

Q. Pick up Respondent's No. 5. Can you positively identity that ? 
A. Icertainly can. I have seen it in many, many of my customers’ offices. 
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Q. Who is the manufacturer of that watch case? A. IL D. Watch 
Case Company. 

Q. Now, would you have any trouble identifying any watch case of 
any of your substantial competitors in this country? A. I would not. 

Q. You can tell who the manufacturer is by looking at the case, 
can't you? A. Icertainly can. 

Q. Ishow you what has been identified as Respondent's No. 4, I 

believe you said, Mr. Pack, the box on the outside. 

HEARING EXAMINER PACK: Yes, the empty box is Respondent's 
Exhibit 4 for identification. A. That is the outside box -- 

MR. MIDDLETON: I object to that, your Honor. As far as that box 
is concerned, I don’t know that the respondent is an expert also in cardboard 
and without further qualifications as an expert in cardboard and plastics, I 
don't know where -- how he can testify as to what that carton -- where that 
carton came from. 

MR. NOBLE: He can if he bought it. 

HEARING EXAMINER PACK: It seems to me we cannot determine 
that until we have heard the answer, Mr. Middleton. 

You may answer, Mr. Kagen. I think the question is just whether or 
not you could identify that empty box. A. This empty box is the outside cover 
of a Timex watch. 

Q. Where have you -- did you give that to me this morning? A. I 
certainly did. 

Q. Where did you get it? A. Ibought it in the Walgreen Drugstore 
and they took it out of a big Timex box and handed it to me and I paid them for 
it. 

Q. When you got it, did it contain inside of it what has been marked 


for identification as Respondent's 4-D? A. Yes. The watch was inside. 
Q. What is Respondent's 4-D? A. That is the inside box of the Timex 


watch. 


71 


Q. Is this commonly referred to as the bottom of a gift box? A. 
It certainly is. ! 

Q. Ishow you, and it's marked on the inside, what has been 
marked for identification. Can you read that, sir, marked in there? A. 
Yes. No. 4-A. 

Q. As Respondent's No. 4-A. What is that, sir? A. That's the 
top part of the Timex box. | 

Q. And did you hand me 4-A and 4-D this morning at the same time 
that you gave me Respondent's No. 4-A and 4-B? A. Yes. | 

Q. Is that right? A. That is correct. | 

Q. When you purchased from the Walgreen Drugstore Respondent's 
all of Respondent's No. 4, were they assembled and package A That's 
right. 

Q. And the watch 4-B was appropriately fitted onto the -- what do 
you call this, sir? A. The holder of the watch. 

Q. Onto the holder in the bottom of the watch gift box, is that 
correct? A. It was. ! 

Q. Mr. Kagen, will you reassemble those items, 4- -A, B, C and 
D, into the package as they were when you found them? A. Yes, sir. 

Q. Isthat it, sir? A. That's it. | 

MR. NOBLE: I offer at this time Respondent's 4, 4-D and 4-A. 

MR. MIDDLETON: Iobject. I object to the relevancy, and I also 
object on the grounds of authenticity. | 

With respect to the parts that can be assembled, this carton is 
something that anybody -- we don’t know where ‘it came from. | He says he 
bought it at a drugstore. We don't know where the drugstore got it from. 
We don't know who assembled these. We don't know what watch case or what 
watch is in here. The face of the watch says Timex, but we don't know -- the 
only relevant part of this matter is the case itself and we don't know where that 
came from or whose hands it passed through prior to being purchased by the 
respondent. 
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HEARING EXAMINER PACK: Mr. Middleton, don't you think as a 
matter of practice and common sense, we can assume that if a watch is in a 
case marked Timex, that in the absence of evidence to the contrary, it isa 
Timex watch and Mr. Kagen has testified that he purchased this entire set from 
a Walgreen Drugstore and that the cardboard box containing the other exhibits, 
including the box, was taken from a large case, packing case I assume that is, 

which had on it the word "Timex" -- is it reasonable to entertain 
any doubt in view of the testimony that this is the Timex watch? 

MR. MIDDLETON: If your Honor please, the parts that are now 
disassembled again indicates how easy it is to assemble and disassemble 
those parts and then with respect to the watch case, we have testimony to 
indicate that the watch cases themselves, and Mr. Kagen seems to be very much 
upset about the possibility of having parts of his watch cases substituted, that 
if it will be stipulated that this watch case is one similar to the type of watch 
case purchased by, and used by Timex and L D. Watch Case Company fur- 
nishes similar watch cases, then Iwill have no objection. 

But to specify that that watch case is made by any particular 
company without further identification, I object to it. 

MR. NOBLE: May Iask one question at this time of the witness? 

HEARING EXAMINER PACE: Yes, sir. 

By Mr. Noble: 

Q. Mr. Kagen, from the time you purchased that package containing 
the Timex watch, all of which are various elements of Respondent's No. 4, 

until the time that you first brought it into this hearing room and gave 


it to me, did it ever leave your possession? A. It was locked in my desk and 
Iam the only one that has a key. 

Q. Did you ever tamper with the contents of that movement? A. 
I did not. 

MR. MIDDLETON: I still maintain that prior to the time the respon- 
dent picked up the watch, that he does not have any knowledge as to what watch 
case, whose watch case is employed -- 
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MR. NOBLE: Do you want to make the same stipulation that you 
are suggesting to me to all of these exhibits that you put in the record? 

MR. MIDDLETON: We are talking about Respondent's: Exhibit 4. 

MR. NOBLE: I say that the nature of his objection, sir, goes to 
the possibility of rebuttal evidence, if he can submit such to the effect that 
something has been done to this watch or the case or the box since it was 
originally sold by the manufacturer. ! 

HEARING EXAMINER PACK: It seems to me that the identity of 
the exhibits in question has been sufficiently established to warrant their 
being received in evidence. By that I do not mean to indicate that the evidence 
is absolutely conclusive, that it is not subject to rebuttal evidence, but it 
seems to me that in view of Mr. Kagen's testimony the identification of the 
watch and the other exhibits is sufficient to warrant aa being 
received in evidence. 

As a matter of fact, the watch itself, Respondent's Exhibit 4-B, 
has already been received. 

Mr. Reporter, let the record show that the other exhibits which 
have just been tendered are also received in evidence, these being Respon- 
dent's Exhibit 4, which is the empty cardboard container, Respondent's 
Exhibit 4-A which is the pink gift box top; Respondent's 4-B, which is the 
bottom of the gift box, the color being black, and Respondent's Exhibit 4- 

C, which is the holder which is a part of the gift box and to which the watch 
was attached. | 

I believe that includes them all, Mr. Noble. : 

MR. NOBLE: Yes, sir, I believe it does. 

HEARING EXAMINER PACK: There was a reference to an exhibit 
known as Respondent's Exhibit for identification 4-E, which was a price tag, 


but that is not involved in the present offer as I understand it. | 
MR. NOBLE: I can't find that. We had it identified at the earlier 


hearing. 
THE WITNESS: Yes, it was a $12.95 price tag. 
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MR. NOBLE: But we can't put it in. So I will have to withdraw the 
identification of 4-E because we don't have the exhibit. 

HEARING EXAMINER PACE: It will not be necessary that the 
identification be withdrawn. It can remain in the record as having been 
identified but it simply is not offered in evidence. 

(Items referred to, heretofore marked Respondent's 

Exhibits 4, '4-A, 4-D and 4-C, for identification, were received in 

evidence. ) 

By Mr. Noble: 

Q. On Respondent's Exhibit 4, the outer carton, is there any 
reference to metallic content? A. Yes. It's called Marlin waterproof gold. 

Q. Inthe trade what would that reference to the metallic content 
gold, what meaning would that have in the trade, in your opinion? A. That 
it's gold. 

Q. Putting! down what you have in your hand, which is No. 4, and. 
looking briefly at 4-D -- 4-C rather, I'm sorry, is there any reference on 
there to metallic content? A. No. 

MR. NOBLE: Mr. Examiner, in the interim that we were off the 
record, Mr. Kagen located what had been identified at an earlier hearing as 
Respondent's 4-E. I would like at this time to show him what has been 
marked for identification as Respondent's 4-E, and ask him if he can 

identify that. A. Yes. This is the price that I paid for the watch 
and this was the ticket that was in the watch when I purchased it. The price 
ticket. 

MR. NOBLE: I will offer it -- one more question. 

Q. Where did you find it? A. It was in my valise that contained 
the other parts of the watch. 

Q. In going through your valise, did you see any other price tags 
in there? A. No, I don't have any. 

Q. Do you want to look now and make certain there are no other 
price tags in there? A. No other price tags. 
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Q. How much did you pay for the watch? A. $12.95 plus tax. 

Q. What is the price indicated on that tag? A. $12. 95 plus tax. 

MR. NOBLE: I offer it at this time as the tag that came with the 
watch that he purchased. 

MR. MIDDLETON: The only objection I have to that, your Honor, 
it does deal with pricing and I don't know that pricing has anything to do with 
this hearing. 

MR. NOBLE: Iam not going to offer it for price. 

MR. MIDDLETON: It is irrelevant. I object to it going into the 

record as a matter of clutter. Just more stuff in the record. I 
don't see that it has any relevancy. | 

MR. NOBLE: If your Honor please, Iam offering it for the other 
inscription on there apart fromprice. Iam not concerned with price any 
more than Mr. Middleton is in this case. . I will admit he is in others. 

HEARING EXAMINER PACK: I think this may be received along 
with the other exhibits as it,is a part of the watch and case in question. Let 
this be received, Mr. Reporter, as Respondent's Exhibit 4-E.. 

(Item referred to, heretofore marked Respondent's 

Exhibit 4-E for identification, was received in evidence. ) 

By Mr. Noble: | 

Q. Mr. Kagen, looking at Respondent's 4-E, is there any print 
on there other than price? A. Yes, there is. 

Q.. What is that? A. It is marked Marlin gold tone. 

Q. Inthe trade, does that have any trade meaning ? A. Yes. It 
would mean that it contained gold. | | 

Q. Looking again at Respondent's 4-B, which is the watch, will 
you take that up, sir? Is there any gold in that watch case? A. None what- 
soever. 


Q. Is there any gold in that band? A. None whatsoever. 
MR. MIDDLETON: I object again, your Honor. He is not a metal- 
lurgist. He doesn't know what the metal is and can't testify as to what the 
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metal content is until he has run a metallurgical test on it. 

MR. NOBLE: I submit, if your Honor please, that if there is any 
gold in there, that Mr. Middleton has a wonderful opportunity to impeach 
this witness. 

A. Isay unequivocally, it's aluminum. 

MR. NOBLE: My point is that the objection here raised, again, is 
certainly -- it goes to the weight of the testimony. It can be rebutted if 
such rebuttal testimony can be produced. This is his opinion. 

HEARING EXAMINER PACK: I think the statement may properly 
be received as an expression of opinion by Mr. Kagen, he being an expert 
in this field of watches and watch cases, watch manufacturing, et cetera. 

It seems to me that the principle is essentially the same here 
as would be the case if a jeweler of long experience were asked to look at a 
stone and testify what in his opinion it is. I don't think it necessary that an 
actual chemical test be run on a watch case before an expert in the field may 
be permitted to express an opinion as to what the case is made of. 

* * * * *€ *€ * * 

Q. What is your opinion as to the metallic content of the bezel? 
A. It is aluminum, anodyzed aluminum. 

Q. What is the metallic content of the back? A. Stainless steel. 

Q. What marking appears on the back referring to metallic content? 
A. Stainless steel back. 

Q. Is there any reference on there to metallic content of the bezel? 
A. None whatsoever. 

Q. Is there any marking at all on the bezel of that watch case that 
you can see? A. None whatsoever. 

Q. Turning to the back of that exhibit, Respondent's 4-B, is it 


marked in a manner customarily used for marking similar cases in the 
trade? A. Toa certain extent, yes. 

Q. Is it essentially marked in the same manner that you nark your 
watch cases? A. Yes, with one difference. We mark our watch cases 


17 
| 
water resistant and this is marked waterproof. | 
Q. Willyoupick up Respondent's No. 5. You testified concerning 
-- you gave us an opinion concerning the metallic content of the bezel and 
what was it? A. No. 5? | 
Q. Yes. A. No, Inever gave you an opinion of this one. 
Q. Will you do it now, sir? 
x * * * * * 
This one here is goldplate. 
Goldplate? A. Rolled goldplate. 
Is there any marking on that bezel? A. None whatsoever. 
Turn to the back of it. What's the metallic conta of the 
back? A. Stainless steel back. | 
Q. Is there any reference on the back to the metallic content of 


the bezel? A. None whatsoever. 
* * * * * * * * 


Q. I show you what as been received in evidence as Commission 


No. 10. 

Am Icorrect? A. Yes. 

* * * 

A. Yes. Icertainly can. 

Q. What is it? A. This is a watch case that I gave | to a Mr. Green- 
berg, if Iam not mistaken, many, many years ago. We haven't used this 
model in perhaps four years. 

Q. Who is Mr. Greenberg? A. He is the attorney for the Watch 
Case Association. 

Q. Are youa member of that association? A. Yes. When I 
originally started in business, he wrote me a letter to come up and see him. 
If Iam not mistaken, I think he was a couple blocks away from my office. 

I went to see him and he asked me if this was my case. I told him it was. 
He said "I see that you are introducing things into the market here. " T said 
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Iam not introducing anything. Iam selling the watch case the same as your 
association is. 

Q. Were you a member of the association at that time? A. Iwas 
not. And he said to me that I don't like the way this case is marked. I said, 
"lam marking it no different than anyone of your association is. If your 
association marks it differently, I would be more than happy to mark mine 
differently. “ 

Q. What was he referring to, specifically? A. He was referring 
to all the marking on the back of the case. 

Q. Asa result of your conversation with him, did you join the 

association? A. I did not. 

Q. Did he ask you to join the association ? A. Not exactly. 

Q. Look at that watch case and tell me what the metallic content 
of the bezel is? A. Anodyzed aluminum. 

Q. What color is it? A. Yellow. 

Q. How do you sell that? A. I sell that as anodyzed aluminum. 

Q. Have you ever represented it to contain gold or any other 
precious metal? A. Never did. 

Q. Did any of your customers complain because it didn't contain 
gold? A. Never did. All of our cases are 100% guaranteed. 

Q. Have you ever had any complaints from any of your customers 
about your watch cases not containing precious metal that contained the 
color of precious metal? A. No. Because they buy it as aluminum. 

Q. In other words, all of your customers know that the watch 
cases you sell them, which are not represented as gold, do not contain 
gold? A. Absolutely, I would never be able to stay in business if I 
represented as gold to people in the trade. 

* * * * * * * * 

Q. Look at the back of the case that -- Respondent's No. 10. 

Is that the one you have in your hand? 

HEARING EXAMINER PACK: You mean Commission Exhibit 10. 
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Q. Commission No. 10. A. Yes. 

Q. What appears back there besides water resistant? A. Kis 
marked water protected. Stainless steel back, anti-magnetic. 

@. Is that back of stainless steel? A. Yes, itis. 

@. What isthe bezel again? A. Anodyzed aluminum. 

Q. Is that marked the same way that all of your competition 
marked those cases at that time? A. Yes, sir. 

Q. Is it marked in the same manner that your competition marks 
those similar cases today? A. That's right. 

Q. If one of your cases did happen to have gold in the bezel and 
stainless steel back, how would you mark the back of it? A. _If it had gold 
on the bezel? ! 

Q. Yes. A. We would mark the back with the gold content. In that 
way it would be easier to sell. 

Q. Would you put any marking on the bezel? A. I would either 
put it on the back or the bezel. It wouldn't make any difference. 

Q. Would you still have stainless steel back on it? A. Yes, I 

would. : 

Q. Mr. Kagen, I show you what has been received as Commission's 
No. 17. , 

Can you identify that as one of your watch cases? A. I certainly can. 

Q. Wit is the metallic content of the back? A. Stainless steel 


Q. Andthe bezel? A. There is a chrome bezel. — 
@. How is it marked? A. It is marked water resistant, stainless 
steel back, anti-magnetic. ! 


Q. Is it marked the same way that any similar watch case would 
be in the trade? A. It is. 
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600 Q. I show you what has been received as Commission's Exhibit 

No. 13 

Is that one of your watch cases? A. It is. 

Q. What kind of a bezel does it have? A. Stainless steel. 

Q. What kind of aback? A. Stainless steel. 

Q. How is it marked on the back? A. All stainless steel case, 
water resistant. 

Q. Was that case water resistant when it left your factory? A. 
I would say it as such. We guarantee all our cases. 

Q. Ihand you what has been received as Commission Exhibit 21. 

MR. MIDDLETON: Can we go off the record? 

HEARING EXAMINER PACK: Off the record. 

(Discussion off the record. ) 

HEARING EXAMINER PACK: Onthe record. Go ahead. 

By Mr. Noble: 

Q. Can you identify that, sir? A. Yes, I can. 

Q. Is it one of your cases? A. I would say it was. 

Q. How is it marked on the back? A. Water resistant, stainless 
steel back. 

Q. What kind of a bezel does it have? A. Anodyzed aluminum. 

. What color is it? A. Yellow. 
Did you ever sell that as gold? A. Never did. 
. Did you ever have any complaints from anyone that it was not 

gold? A. Never did. 


Q. Would any of your customers believe when you sell them that 


case that it contains gold? 
MR. MIDDLETON: I object to that question, your Honor. It calls 

for a conclusion of someone else who he has never seen. He was never in 
Mr. Zuckerman's place of business. 
THE WITNESS: This is not Zuckerman's case. 
MR. MIDDLETON: Any of his customers. ‘ 
HEARING EXAMINER PACE: Mr. Reporter, read the questions, please 
(The reporter read the question as follows: 
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"Question: Would any of your customers believe when you 

sell them that case that it contains gold?") 

HEARING EXAMINER PACK: I think that is nen Mr. Noble. 

MR. NOBLE: I understand it is as it is read back to me. — 

By Mr. Noble: ! 

Q. What's the price of that case? A. $1.50. | 

Q. What would be the price of a similar gold bezel case? A. Anywhere 
from $2.50 up to $20. 

Q@. Was that case water resistant when it left your factory? A. I would 
say it was. : 

Q. Did you guarantee it as such? A. We guarantee all our cases. 

Q. Iam going to hand them to you. You identify them by the exhibit 
number. They are Commission's Exhibits. Can you read it, sir? | A. Yes. 

Q. What is the exhibit number that you now have? A. 14. 

Q.. Can you identify it as one of your cases? A. Yes, I can. 

Q. How is it inscribed on the back? A. Water resistant, stainless 
steel back. | 

Q. What kind of a bezel does it have ? A. Anodyzed aluminum. 

Q. What color is the bezel? A. Yellow. 

Q. Did you ever sell that to any of your customers as containing gold? 
A. Never did. 

Q. Have you ever had any complaints from any of your customers 


concerning that type of case as not containing gold? A. No. All our customers 


are told that the yellow bezels are aluminum. 

Q. If you sell a gold bezel, how do you mark it, ifa watch case contains 
a gold bezel? A. It is marked either R.G. P., or goldfilled, G. F. , or 10 karat 
gold or 14 karat gold or whatever its gold fineness is. | 

Q. Where would such markings in a case containing some gold appear ? 
A. They are usually right behind what they call the lug. They usually stamp 
them here, the gold fineness. | 

Q. Is that stamp on the bezel or on the case, on the back? A. It's 
usually on the bezel, but in certain instances it's on the case, but as a general 
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rule, we look for it on the bezel. Right behind the push pin. 
Q. Ishow you what has been received as Commission's No. 3. 
Can you identify that? A. Exhibit 3, yes. 
Q. Is that your watch case? A. I believe it is. 
Q. How is that marked on the back? A. Stainless steel back. 
Q. What kind of a bezel does it have? A. Anodyzed aluminum. 
Q. What color is the bezel? A. Yellow. 
Q. Did you ever sell itas gold? A. Never did. 
Q. Did anyone ever complain that that type bezel did not contain 
gold, any of your customers? A. Never did. 
605 Q. Is there any reference on the back to its water-repellent 
characteristics? A. Yes. It is marked water protected. 
Q. Did you guarantee it as such when it left the factory? A. When 
it left the factory we did. 
Q. Was it in fact water protected? A. It was. 
Q. Ishow you Commission's No. 4. 
Can you identify that, sir? A. Yes, Ican. 
Q. Is that your watch case? A. It is. 
What kind of a bezel does it have? A. Anodyzed aluminum. 
What color is the bezel? A. Yellow. 
Does it contain gold? A. No gold. 
Have you ever sold it as containing gold? A. Never did. 
Did you ever have any complaints from any of your customers 
that it did not contain gold? A. Never did. 
Q. How is it marked on the back? A. Water resistant, stainless 
steel back. 
Q. Was that watch water resistant when it left your factory? 
A. kt certainly was. 
Q. Did you guarantee itas such? A. Always do. 
Q. Would you identify this exhibit, please? A. Yes, this is my 
case, Exhibit No. 24. Commission Exhibit No. 24. 
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What kind of a bezel does that case have, sir? A. Anodyzed 


What color is it? A. Yellow. 
Does it contain gold? A. None whatsoever. 
Have you ever sold it as containing gold? A. Never did. 
In your opinion, does it look like a gold case? 
MR. MIDDLETON: I object. 
MR. NOBLE: In his opinion. 
HEARING EXAMINER PACK: Overruled. Does it look like gold to 
you, Mr. Kagen? A. It has the color of gold. 
Q. Can you tell’ by looking at it whether or not there is any gold in it? 
A. Oh, yes. i 
Q. Can you, as a case manufacturer detect the presence ‘of gold in a 
bezel that does contain gold? A. Yes. Because gold is primarily 
used, your Honor, on brass. You can't plate gold onto aluminum. At least it's 
not done, and aluminum, I would venture to say, weighs one-third the weight 
of brass. Therefore, by just lifting it in your hand, the lightness of it is -- 
MR. MIDDLETON: (Interposing) I object to the answer there as not 
responsive to the question, your Honor. 
HEARING EXAMINER PACK: I think he is reasonably responsive. 
MR. MIDDLETON: IE your Honor please, he was asked if he could look 
at it and now he is saying he. would have to weigh it in his hand and that is a 
substantially different circumstance. | 
HEARING EXAMINER PACK: I think it is reasonably responsive. The 
answer may remain. 
By Mr. Noble: | 
Q. You as an expert in the watch case business can tell the difference 
between a case containing a gold bezel and one that does not have gold in the 
bezel? A. Absolutely. | 
Q. What is the marking on the back of that, sir? A. Water resistant, 


stainless steel back. 
Q. Was it water resistant when it left your factory? A. It was. 


608-609 @. Did you guarantee it that way? A. We guarantee all our cases. 


Q. Commission's No. 12. 
Can you identify that as one of your cases? A. Ican. 
@. What kind of a bezel does it have? A. All stainless steel. 
Q. How is it marked on the back? A. Water resistant, all stainless 
steel case. 
Q. Was it water resistant when it left your factory? A. I would say 
it was. 
Q. Did you guarantee it that way? A. We guarantee all our cases. 
Q. Is that type case assembled and sealed by using Respondent's No. 
6 and No. 7 anda proper tool? A. Absolutely. 
Q. I show you'what has been received as Commission's No. 2. 
Can you identify that? A. Ican. 
What kind of a bezel does that have? A. Anodyzed aluminum. 
What color is it? A. Yellow. 
Is that the color of gold? A. It has the color of gold. 
Did you ever sell itas gold? A. Never did. 
Have you ever had any complaints from any of your customers that 
it did not contain gold? A. Never have one complaint. 
Q. How is it marked on the back? A. Stainless steel back, water 
protected. 
Q. Was it water protected when it left your factory? A. Ibelieve it 


Q. Did you guarantee that it was? A. All our cases are guaranteed. 

Q. if that case contained gold, would it be marked in a manner 
differently than it now is marked? A. Absolutely. Any case containing gold in 
our industry, I venture to say the first thing we would look for, if we felt it was 
gold, would be for the marking. 
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Q. Where would that marking appear? A. Usually it would be 
right behind the push pin. | 
Q. I show you what has been received as Commission's No. 15. 
Can you identify that, sir? A. Yes, Ican. | 
Q. Is that your watch case? A. It is. | 
Q. What kind of a bezel does it have? A. All stainless steel. 
Q. How is it marked on the back? A. All stainless steel. 
Q. And with reference to water-repellent characteristics -- A. 
_ (Interposing) Water resistant. 
Q. Was it water resistant when it left your factory? AL I believe it 


| 
Q. Did you guarantee it to be water resistant? A. We mane all 


our cases unconditionally. 

MR. MIDDLETON: May I ask whether that exhibit number is on the 
record now? 

THE WITNESS: 15. 

By Mr.. Noble: 

Q. Mr. Kagen, I show you what has been marked as No. 18, 
Commission’ 8. 

Can you identify that, sir? A. Icertainly can. : 

Q. Is that one of your cases? A. It is. | 

Q.. What kind of a bezel does it have? A. Anodyzed aluminum. 

Q. What color is it, the bezel? A. Yellow. 

Q. Have you ever sold that as containing gold? A. Never did. 

Q. Have you ever had any complaints from any of your customers that 
it did not contain gold? A. Not one. ’ 

Q. How is it marked on the back? A. Water resistant, stainless 
steel back. ! 

@,. When it left your factory, did it in fact -- was'it in fact water 
resistant? A. It certainly was. ! 
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Q. Did you guarantee it to be that? A. All our cases are guaranteed. 

Q. Ihand you now, sir, what has been received as Commission's No. 
16, I believe. 

Is that correct? A. That is correct. 

Can you identify it? A. I can. 

Is that one of your cases? A. Itis 

And what kind of a bezel does it have? A. Chrome top. 

What color is the top? A. White. 

Is that the color of silver? A. It is. 

In your opinion, does it look like silver? A. It does. 

Have you ever sold it as containing silver? A. Never did. 

Have any of your customers ever complained that it did not contain 
silver? A. Never did. 

Q. How is it marked onthe back? A. Stainless steel back, water 
resistant. 

Q. Was it in fact water resistant when it left your factory? A. I 
certainly was. 

Q. Did you guarantee it to be water resistant? A. We guarantee all 
our cases. 

Q. If that type bezel contains silver, any element of precious silver, 
how would it then be marked? A. It would be marked right behind the push pin 
so it could indicate the silver content. 

Q. Is this marked in the same manner that similar cases with simi- 
lar bezels are marked customarily in the trade? A. Absolutely. 

Q,. I show you what has been received as Commission's No. 17, 
sir. 

Can you identify that? A. I certainly can. 

Q. Is it your watch case? A. It is. 

Q. What kind of a bezel does it have? A. Chrome top. 

What color is the bezel? A. White. 

Q. Have you ever sold that as containing silver? A. Never did. 

Q. Have you ever had any complaints that it did not contain silver? 
A. Never did. 
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Q. How is it marked? A. Water resistant, stainless steel back. 

Q. Is it marked in the same manner that any similar cases would 
be in the trade? A. It is. | 

Q. Was it in fact water resistant when it left your actny? A. I 


Q. Did you guarantee it to be that? A. We guarantee all our cases. 

Q. If it contained silver, would itbe marked in a manner other than it 
is now marked? A. It would. | 

Q. Where would that marking appear? A. Usually behind the push 
pin. 


Q. Is that usual and customary in the trade? A. It is, 


Q. I show you what has been received as Commission's No. 10. 


Can you identify that? A. Anodyzed aluminum top. 

Q. What color is it? A. Yellow. 

Q. Does it contain gold? A. None whatsoever. : 

Q.. Have you ever represented that it did contain gold? A. Never did. 

Q. Have you ever had any complaints that it did not aes gold? 
A. Never did. 

Q. How is it marked on the back? A. Stainless steel back, water 
protected. i 

Q. Was it water protected when it left your plant ? A. It was. 

Q. Did you guarantee it to be that? A. We gurantee all our cases 
unconditionally. 

Q. If it contained gold, would it be marked in a manner different than 
it now is marked? A. Yes, sir. 

Q. Where would that marking appear? A. Behind the push pin. 

Q. Ishow you what has been received as Commission" s No. 1. 

Can you identify that? A. I can. : 

@. What is it? A. Ananodyzed aluminum bezel. 

Q. What color is it? A. Yellow. 
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Q. Does it contain gold? A. No, sir. 

G@. Have you ever represented to anyone that it did contain gold? 
A. Never. 

Q. Have you ever had any complaints that it did not contain gold? 
A. Not one. 

Q. How is it marked on the back? A. Water protected, stainless 
steel back. 

Q. Was it in fact water protected when it left your plant? A. It 


Q. Did you guarantee it to be that way? A. We guarantee all our 
cases unconditionally. 

Q. If it contained precious metal, would it be marked in a manner 
other than the way it is now marked? A. Yes. It usually would be marked 
behind the push pin, the karat gold content. 

Q. Is that case marked in the same manner as any similar case 
would be in the trade? A. It is. 

MR. NOBLE: May I have the indulgence of the Examiner for a few 
minutes? I believe I have completed. ; 

HEARING EXAMINER PACK: Yes, sir. 

By Mr. Noble: 

Q. Have you ever had any dealings with a company called Geneva 
Watch Company? A. Not that Ican recall. Never heard of the firm name. 

MR. NOBLE: No further questions. 

HEARING EXAMINER PACK: Mr. Middleton. 

CROSS EXAMINATION 
By Mr. Middleton: 
x* * * * * * & * 
633 Q. Irefer you to Respondent's Exhibit No. 5, Mr. Kagen, and ask 
you to examine that watch case. Tell me if you see any identifying mark 


onit. A factory mark. A. No, there isn't. 
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Q. You see nothing on there to identify it? A. No. Cuter of 
the styling and the construction. | 

Q. . Mr. Kagen, by looking at Respondent's Exhibit No, 4-B from 
here, can-you tell me what material that watch case is made of,| the bezel? 
A. Can I tell you? : 

Q. Yes. By looking at it. A. From here? 

Q. Yes. A. I certainly can. 

Q. Youcan? A. Yes. 

Q. Whatis it? A. It's aluminum. 

Q. Will you tell me also by looking at it what this material is made 
of -- A. (Interposing) Iam not an expert on bands. 

Q. You are on metals. I didn't ask you what it was. 1 asked you 
what material it was made of. 

MR. NOBLE: Iobject. He never has been qualified . an expert on 
metals. He is only an expert on watch cases. 

MR. MIDDLETON: He is speaking of the color of this watch case 
and he is identifying it as a particular type of metal. Iam asking him to 
identify the band. A. A watch case has a certain finish that a band doesn't 
have. You are asking me to identify something from a distance that I never 
even touched. Inever handle bands. 

Q. We are not referring to bands. We are referring to the metal which 
you can easily identify in the bezel but fail to identify in the case that's attached 
to it. 


MR. NOBLE: Ibeg your pardon. I think he clearly cites the 
metal in the case and the bezel. If you are referring to the band, that's some- 
thing else. : 

MR. MIDDLETON: To the band. 


Q. I would saythat this band has a brass base and a fash gold- 
plating. 

Q. Do you know that? 

A. Iwould say so. 
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Q. But you dont really know it, do you? A. I don't qualify as 
an expert on bands. I don't handle bands. 

Q. So actually, you are saying that you don't really know what the 
band is made of ? 

HEARING EXAMINER PACK: I understand. It's an expression of 
opinion by Mr. Kagen. 

*x* * * *€* *€* * K * 

Q. Mr. Kagen, we went through a list of Commission Exhibits 
which are before you now and you identified many of them as having anodyzed 
aluminum bezels. You also stated if it had rolled goldplate, it would have 
R.G.P. A. Invariably. 

Q. Goldfilled would have G.F. A. Withits karat content. I 
would be 14 karat G. F. or 10 karat G.F. The same would be for R.G. P. 
But usually, R.G.P. is 10 karat. 

Q. The only identifying substance or sign that you would find -- 

state what you would find on Commission's Exhibit No. 1, the 
one you just recently had on your hand, if that is an anodyzed case. A. 
Yes, it is. 

Q. What identification do you find on that as to the marking of the 
bezel? A. Well, I use what the entire industry wanted and used on a base 
metal bezel. They use the mark "stainless steel back." 

Q. Iam speaking of the bezel. A. The bezel has no marking. 

Q. No marking at all? A. No. 

Q. So you relied upon the lack of an identification as being sufficient ? 
A. Thatis correct. I don't think anyone in the industry -- 

Q. (Interposing) There is no question pending. What materials 
have you known yellow bezels to be made out of, other than anodyzed 
aluminum or gold? A. What materials? 

Q. Yes. A. You have innumerable types of flash plating that 
is cheaper to make than actually aluminum. 
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Q. Does that contain gold? A. Yes. A small amount of it. 
It just covers -- and the other metal that is used quite often, too, is 
brass itself, the color of gold. Can I elaborate on that ? 

Q. I just want to ask you another question here. 

What would cause you to believe that there would be -- . that gold 
would be present in a watch case, what would cause you to look for a marking? 
A. Well, I think we have to go back historically in order -- | 

Q. (Interposing) Iam referring to your experience. | A. That's 
right. We have to go back historically to understand the present. It is my 
impression and everyone I ever spoke to in the industry that whenever we 
pick up a piece of metal of any precious content, we immediately look for 
the karat marking. | 

Q. How do you know when you pick it up that it has precious content ? 
A.. We don't know, but if it looks like it, we look for the karat marking to 
see if it is really karat gold. If we went with a piece of gold to a dealer with- 
out a karat marking, he would be suspicious whether it was gold or not. He 
would have to put it through tests. 

Q. Referring now to Commission Exhibit 16, Mr. Kagen, I believe 
you described that as a chrome top, did you not? A. . I did. | 

Q. What is the base -- is there a metal base -- A. (interposing) 
Brass. 


Q. What process is used for -- A. (Interposing) sein 
plating. It's plated with chromium. | 

Q. Right on the brass? A. Right on the brass. The same as 
you have on your cars. It's the same process. It's on polished brass and 


polished brass looks like the color of American gold. In Europe, pink is 
the color of gold. If you took your watch to a European, he would say it 
was brass. 


Q. Weare onthe record, Mr. Kagen. A. Oh, excuse me. 
* * * * * *€ *K * 
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[Filed April 3, 1959] 
INITIAL DECISION 


By William L. Pack, Hearing Examiner. 


Harry E. Middleton, Jr., for the Commission 


Noble, Neuman & Moyle, Washington, D. Cr; 
by Ben Paul Noble; and 


Hoffman, Buchwald, Nadel, Cohen & Hoffman, 
New York, New York, by Irving Margolis, 
for the respondents. 


1. The complaint in this matter charges that the respondents have 
engaged in certain misleading practices in connection with the advertising 
and sale of their watch cases, in violation of the Federal Trade Commission 
Act. After the filing of respondents’ answer to the complaint, hearings were 
held at which evidence both in support of and in opposition to the complaint 
was received. Proposed findings and conclusions have been submitted and 
the case has been argued orally before the hearing examiner. Any proposed 
findings and conclusions not included herein have been rejected. 

2. Respondent Theodore Kagen Corp., isa corporation organized and 
doing business under the laws of the State of New York, with its principal 
place of business at 48 West 48th Street, New York, New York. Respondent 
Theodore Kagen is president of the corporation and formulates, directs and 
controls its policies and practices. Respondent Theodore Kagen also does 
business under the name T. K. Co. Respondents are engaged in the sale of 
watch cases, the cases being sold to watch makers and to wholesalers of 
watch makers' supplies. 

3. In the sale of their watch cases respondents are engaged in inter- 
state commerce, selling and shipping their cases to purchasers located in 
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various states of the United States other than New York. Respondents are 
in substantial competition with other corporations and individuals engaged 
in the sale and distribution of watch cases in such commerce. 

4. Insofar as respondents’ advertising and sales practices are concerned 
the complaint raises three issues: (1) whether respondents' representations 
that their watch cases are "water-protected” an and "water-resistant" are true; 
(2) whether respondents' practice of selling watch cases containing bezels 
made of aluminum which has been so treated or processed as to have the 
appearance of gold is misleading to the public; and (3) whether respondents 
representation that they are "manufacturers" is true. 

5, As indicated above, respondents have represented that certain of 
their watch cases are "water-protected" or "water- resistant”, : ‘the legend 
being stamped upon the back of the case. It should, however, be noted that 
use of the "water-protected” representation was discontinued by respondents 


some five years or more ago, and that since that time only the peuxeceniation 


"water-resistant" has been used. 

6. At the instance of the Commission, tests of some of Peconondents: 
cases were made for the purpose of determining whether the cases were as 
represented. The first of these tests was in April 1956, and the testing 
was done by L D. Watch Case Company of Jamaica, Long Island, New York. 
At that time three cases (Commission Exhibits 1, 2 and 3) were tested. These 
cases bore the legend "water-protected" and, as under the trade practice 
rules promulgated by the Commission for the watch case industry (Commission 
Exhibit 11) the use of this term is tantamount to use of the term “water- 
proof", the cases in question were subjected to the “water-proof” test 
prescribed by the rules. This test is more severe than that prescribed by 
the rules for cases represented only as being “water-resistant”. All three 
of the cases tested leaked, that is, they failed to pass the test. 

%. The second test was also in April 1956 and by the same company. 
Here the three cases tested (Commission Exhibits 13, 17 and 18) were 
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stamped "water-resistant" and the cases were tested in accordance with the 
standards prescribed by the trade practice rules for cases so designated. 

As noted above, this test is less severe than that prescribed by the rules for 
watch cases designated "water-proof" or "water-protected". Two of the cases 
(Commission Exhibits 17 and 18) passed the test, while the third (Commission 
Exhibit 13) failed. 

8. The last test made at the instance of the Commission was during 
the progress of the hearings. On this occasion four cases (Commission Ex- 
hibits 26, 27, 28 and 29) marked "water-resistant" were tested and all failed, 
that is, all four cases leaked. Here again the test prescribed for "water- 
resistant" watch cases was used rather than that prescribed for "water-proof" 
cases. The testing was done by Lucius Pitkin, Inc. , of New York City, 
chemists and metalurgists, who also operate a testing laboratory. 

9. There is sharp controversy over the adequacy of this test. It 
appears that actually two tests were made, the first being somewhat preliminary 
to the second. After the first or preliminary test, the four cases were found to 
contain water or moisture; however, it was discovered that the backs of the 
cases were loose and the test was therefore not considered a fair or proper 
test. The second test was made on the following day, after the cases had been 
subjected to a current of warm air for the purpose of drying them out, and 
after the individual performing the test had tightened the backs of the cases, 
using his hands and a small tool which he had improvised for that purpose. 
Again, all four cases leaked. 

10. There is testimony on behalf of respondents that watch cases 
which contain water or moisture cannot be fully dried out by subjecting them 
to a current of warm air; that in order to thoroughly dry them the cases should 
be disassembled and new washers inserted. And particularly is there testimony 
that watch cases cannot be adequately tightened by hand, even though use be 
made of a tool such as that used here. The testimony is that in order to tighten 
a watch case adequately a vise and block (such as Respondents Exhibits 6 and 7) 
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must be used. This is what is known as “factory tightening” a case, and 
appears to be the method in common use in the industry. | 

11. At the instance of respondents, a test of twelve of their watch 
cases (Respondents Exhibit 1A-L) was made by the United States Testing 
Company, Inc., of Hoboken, New Jersey, on May 19, 1958. All of these cases 
were marked "water-resistant" and the test appears to have been the appropriate 
one for cases so described. None of the twelve cases leaked, all passing the 
test. All of the twelve cases had been “factory tightened" by respondents in 
the manner described above before they were delivered to the Testing Com- 
pany. | 

12. In this connection respondent Theodore Kagen testified that 
ordinarily their cases are not “factory tightened" before leaving. respondents’ 
place of business; that the reason for this is that the cases must be opened 
anyway by the purchaser (watch maker) in order that the works may be inserted 
and that the purchaser therefore prefers that the backs be left relatively loose; 
that if the case is "factory tightened" it is that much harder to open. After the 
watch has been completed the watch manufacturer then proceeds to “factory 
tighten" the case. | 

13. Upon consideration of all of the evidence on the present issue, 
it is concluded that the charge in the complaint has not been sustained. The 
results of the first test made for the Commission by the L D. Watch Case 
Company are largely academic, as the cases tested were marked "“water- 
protected" and that designation was discontinued by respondents at least 
five years ago. The test here used was for "water-proof" cases, which is a 
more rigid and severe test than that for cases marked "water-resistant". 

In the second test made by the L D. Watch Case Company, this being 

a “water-resistant” test, two of the three cases tested passed the test satis- 

factorily. 

As to the tests made by Lucius Pitkin, Inc., their probative value is 
weakened by two factors: first, the doubt which exists as to whether the 
cases were thoroughly dried out following the preliminary test in which the 
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backs of the cases admittedly were too loose; and second, and more important- 
ly, the doubt that the cases were adequately tightened before the final test. 
While the individual performing the tests unquestionably is well qualified in his 
own field, that of chemistry and metalurgy, he is not a watch maker and claims 
no special competency in that field. 

Also, speaking generally regarding the Commission's tests, it appears 
questionable whether in any of the tests a sufficiently large number of cases 
were used. Only three cases were used in the first L D. test, three in the 
second, and four in the Lucius Pitkin test. None of these would seem to be 
a sufficiently large number of cases to obtain fully reliable results. 

it must also be remembered that twelve cases tested by the United 
States Testing Company at respondents’ instance passed the test. This appears 
to be the only test in connection with which there is satisfactory evidence that 
the cases had been thoroughly tightened prior to the test. 

14. Many of respondents’ cases have backs made of stainless steel 
and bezels made of aluminum which has been so treated or processed that it 
has the appearance of gold. The backs are stamped "stainless steel back" 
but there is no marking on the bezels or elsewhere on the case indicating the 
true metal content of the bezels. 

15. The sale and distribution of watch cases having bezels made of 
a base metal which has been so treated as to have the appearance of a precious 
metal, without disclosing the actual composition of such bezels, clearly has 
the tendency and capacity to mislead the purchasing public as to the content 
of the bezels. The practice serves also to place in the hands of watch 
manufacturers and dealers, particularly retail dealers, an instrumentality 
whereby they may mislead or contribute to the misleading of the public. 


16. In connection with the use of the name of the corporate respon- 


dent on their letterheads and invoices, respondents use also the legend "Manu- 
facturers--Designers--Importers of Watch Cases--Dials--Hands". The 
complaint challenges the use of the word "manufacturers", charging that 
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respondents are not in fact manufacturers but merely purchase tieir products 


from others. 

17. Respondents’ place of business comprises some 200 square feet 
of floor space, and their equipment includes presses, air machines, a friction 
press for inserting crystals, smaller crystal presses, printing machines, 
tools and dies, jigs for the manufacture of dials, a Swiss curving machine, 

a French printing machine, an air-compressing machine, and drills. Most 
of respondents’ cases are imported in parts and assembled by respondents. 
Respondents at least manufacture crowns and dials. While the matter is not 
free from doubt, it is concluded that respondents' reference to themselves 
as manufacturers probably is not unwarranted. | 
CONCLUSIONS | 

The practice of respondents described in Paragraphs 14 and 15 is to 
the prejudice of the public and of respondents’ competitors, and constitutes 
an unfair and deceptive act or practice and an unfair method of competition in 
commerce in violation of the Federal Trade Commission Act. The proceeding 
is in the public interest. ! 

The other charges in the complaint have not been sustained. 

ORDER 

IT IS ORDERED that the respondents, Theodore Kagen Corp. 
corporation, and its officers, and Theodore Kagen, individually ‘and as an 
officer of said corporation and doing business as T. K. Co., and respondents' 
representatives, agents and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and distribution of 
watch cases in commerce, as "comme rce" is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: ! 

Offering for sale or selling watch cases 
composed in whole or in part of base metal | 
which has been treated to simulate precious | 
metal, without clearly disclosing on such 
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cases the true metal composition of such 
treated cases or parts. 
IT IS FURTHER ORDERED that as to all other issues the complaint 
be, and it hereby is, dismissed. 
/s/ William L. Pack 
Hearing Examiner. . 
April 3, 1959. 


[Filed November 19, 1959] 
FINAL ORDER 

This matter having been heard by the Commission upon the cross- 
appeals filed by the respondents and by counsel supporting the complaint from 
the initial decision of the hearing examiner; and the Commission having rendered 
its decision denying said cross-appeals and adopting the initial decision as the 
decision of the Commission: 

IT IS ORDERED that the respondents named in the caption hereof 
shall, within sixty (60) days after service upon them of this order, file with 
the Commission a report, in writing, setting forth in detail the manner and 
form in which they have complied with the order to cease and desist. 


By the Commission, 


/s/ Robert M. Parrish, 


SEAL Secretary. 


ISSUED: November 19, 1959 


[ Filed November 19, 1959] 
OPINION OF THE COMMISSION 


By Kern, Commissioner: 
Respondents are engaged in the interstate sale and distribution of 

watch cases. In his initial decision, the hearing examiner found that the allega- 
tions of the complaint charging misrepresentation by respondents by designating 
the corporate respondent as a manufacturer on invoices and letterheads and 
through marking their watch cases as "water-resistant" or "water-protected” 
were not sustained by the evidence. Counsel supporting the complaint appeal 
from the latter ruling dismissing the charges concerning the caps of the 


cases to resist moisture and water. 
The hearing examiner further held that the record supported the com- 
plaint's additional charges of deception by failure to disclose the metal compo- 


sition of the bezels of certain watch cases. The order contained in the initial 
decision would require respondents to cease and desist from offering for sale 
or selling in commerce any watch case composed in whole or in part of base 
metal which has been treated to simulate precious metal unless marked to 
clearly disclose the base metal content of such treated case or art: Respon- 
dents have appealed from that holding and order. 

A substantial portion of respondents' watch cases are ‘sold to watch 
assemblers and others who, after placing watch movements in! them, distribute 
the watches to the purchasing public through retailers or otherwise. The 
major components of a watch case include the back and the front, or bezel, 
which contains the crystal. The backs are stainless steel and stamped as 

. "Stainless Steel Back." It is undisputed that the bezels used on one category 
of respondents' cases are composed of aluminum which has been subjected to 
an anodizing process resulting in a yellow color. Such bezels do not contain 
any appreciable amount of precious metal. No marking appears on the bezels 
or elsewhere on the cases which identifies the bezels as composed of base 
metal. 
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Respondents contend that the initial decision's finding that their 
failure to reveal that the bezels are composed of base metal has had tle 
tendency and capacity to mislead the purchasing public into the belief that the 
bezels are precious metal is contrary to the weight of the evidence. Respondents’ 
brief emphasizes that a witness called by counsel supporting the complaint testified 
that the bezels did not look like gold to him and that another trade witness identified 
the bezels merely as yellow in color without, however, describing them to be gold 
in color. The testimony of these witnesses taken as a whole, however, does not 
detract from the hearing examiner's conclusions that such bezels have the 
appearance of being composed of precious metal. The first witness referred 
to, namely, the one conceding that the bezel of the watch case exhibit did not 
look like gold to him, added in effect that he was able to distinguish it from gold 
due to his training and experience in fields of watch manufacturing and designing. 
Moreover, he elsewhere stated in his testimony that the bezels were colored to 
look like gold. 

The witness who identified the bezels as yellow in color without expressly 
stating that they were gold in color, further testified that he thought when he 
purchased such cases from respondents that they were rolled gold plate; and he 
was under the impression that rolled gold bezels could be imported at the price 
which he was paying. Moreover, respondent Theodore Kagen identified certain 
of his bezels as having the color of gold and testified that another composed of 
base metal plated with chrome looked like silver. Hence, instead of establishing 
appearance dissimilarities, the testimony clearly supports the conclusions that 
the bezel components used in various of respondents’ watch cases have the 
appearance of being precious metal. 

In further support of their contentions that the burden of proof has not 
been met, respondents stress that no evidence of consumer deception was re- 
ceived. They also argue that because the backs of the cases are truthfully marked 


as composed of base metal, namely, stainless steel, and because no markings of 


weight or fineness indicative of precious metal content are used on the cases, all 
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possibilities of deception resulting from the appearance of the bezels are fore- 
closed. It isnotcontrolling, however, that no evidence was introduced relating 
to specific watch transactions in which purchases were made under erroneous 

impressions that respondents' bezels were made of precious metal. Where the 
exhibits themselves sufficiently demonstrate their capacity to deceive, neither 


customers who have actually been misled nor experts need be called to testify. 
Zenith Radio Corporation v. Federal Trade Commission, 143 F. 2d 29 (7th 
Cir. , 1944); Royal Oil Corporation v. Federal Trade Commission, 262 F. 2d 
741 (4 Cir., 1959). : 
Representative samples of respondents’ watch cases were received 


into the record. The bezel is a prominent component of the case and of the 
finished watch. Our own examination of those exhibits confirms that the bezels 
of many of respondents’ watch cases are to all appearances composed of precious 
metal. We have no doubt that a substantial segment of the watch buying public 
would find it impossible to distinguish such bezels from those made of precious 
metals. In these circumstances, the fact that the backs are disclosed as being 
base metal or that no karat markings appear on the cases is immaterial. 
Thatrespondents' bezels, due to their appearance, constitute a deceptive 
instrumentality and have the capacity to engender impressions that'they are 
composed of precious metal in the absence of clear disclosure to the contrary, 
is thus clearly established by the oral testimony and by the mute testimony 
afforded by the exhibits. Precious metals are held in high esteem for use in 
watch cases. The record also contains evidence that cases so composed are 
more serviceable than base metal ones and better withstand the corrosive 
effects of body acids and salts. When the appearance of a product | is such that 
the consuming public is unable to distinguish it from competing merchandise 
which is the subject of marked consumer preference, or finds it difficult to 
make such distinction, the public interest requires that such simulative wares 
be properly labeled by producers to prevent distributors from exercising decep- 
tion in their resale. Mary Muffet, Inc. v. Federal Trade Commission, 194 F. 
2d 504 (2 Cir., 1952). Respondents" contentions of failure of proof are rejected. 
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Respondents also request dismissal of this proceeding on grounds 
that it is a common and accepted practice in the watch and watch case industry 
to designate the backs as composed of base metal but to omit any markings in 
reference to other parts similarly made of base netal. Assuming but not how- 
ever finding that this situation prevails, a method patently unfair or deceptive to 
the public does not cease to be so merely because those engaged in competitive 
and related businesses may not be deceived or adversely affected by the mis- 
leading practices. Federal Trade Commission v. Winsted Hosiery Company, 
258 U.S. 483 (1922); Ford Motor Company v. Federal Trade Commission, 120 
F. 2d 175 (6 Cir., 1941). 

The remaining contentions of error which are argued by respondents 
in the brief have been considered. Inasmuch as they are kindred in vein to those 
discussed above, such additional contentions are likewise rejected. 

Our disposition of respondents" appeal warrants brief reference to 
our prior decision of July 24, 1959, in the matter of Swiss Watch Case 
Corporation, et al., Docket No. 7040. There, we dismissed without prejudice 
charges of deceptive practices in the sale of watch cases. The bezels involved 
included those coated with chrome which counsel supporting the complaint con- 
tended simulated silver and stainless steel and those flashed with yellow 
coloring which he contended simulated gold. The watch case exhibit on 
which counsel centered'and focused his appeal from thehearing examiner's 
ruling in reference to the gold colored bezels was marked "stainless steel 
back" and other inscriptions elsewhere on the back included the words "base 
metal." In recognition of such added disclosure of base metal composition 
and other record matters, we rejected arguments that there was adequate 
showing of likelihood of the bezels being passed off as composed of gold. 


Our rejection in the Swiss Watch case of counsel's companion conten- 
tions of adequate showing of statutory violation through failure to mark the 
chrome plated bezels likewise was based upon the record. We additionally 
expressed grave doubts that the language of the complaint in that case adequately 
raised issues relating to the unlawful passing off of the bezels as composed of 


103 


precious metals or to deception through failure to mark the watch cases as 

to their foreign origin. The latter matter also was treated as an issue in 

the initial decision, but was ruled on adversely to the respondents in that 
proceeding. In the light of the foregoing, we dismissed the complaint without 
prejudice. In so doing, however, we were confronted with a difficult problem 
both as to the sufficiency of the pleadings and as to the quantum of evidence to 


support the allegations pertaining to that issue, even if we decided that it 


was properly raised. In that connection we noted in the opinion: 


"Doubts can be reasonably entertained if ... 
[issues] relating to passing off of the 
bezels as gold or silver were adequately 
raised by the pleadings. We have power to 
amend complaints when warranted and to re- 
mand proceedings to hearing examiners for . 
reception of such additional evidence as i 
may be necessary to provide adequate bases 

for informed determinations of questions 
presented for review. This is a costly and | 
time-consuming procedure, however. Moreover, 
there is no express showing here that the 
scope of respondents’ commercial activities 
is such that continuation of these proceed- 
ings would serve the public interest. In 

the situation thus presented, the case is 
being dismissed without prejudice to the 
right of the Commission to institute further 
proceedings or take such further action in 
the future as may be warranted by then 
existing circumstances. " 


Here, in contrast to the Swiss Watch matter, the issue of deception 
by failure to mark the bezels is squarely raised by the pleadings, Moreover, 
in addition to the physical exhibits relied upon exclusively by the hearing examiner 
in the Swiss Watch case, there is here a much more comprehensive record 
including collateral testimony by a skilled member of the industry that he was 
deceived by respondents' bezels. Our determinations there and here have been 
made with due regard to the records in the respective cases and no conflict of 


legal principles is presented by the differing dispositions of the two cases. 
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As mentioned before, the appeal of counsel supporting the complaint 
excepts to the hearing examiner's dismissal of the charges in this proceeding 
pertaining to misuse of the terms "water-resistant" and "water-protected. " 
Evidence relating to several groups of tests was introduced by counsel support- 
ing the complaint and respondents also presented evidence respecting tests con- 
ducted by an independent laboratory. A detailed discussion of the factual issues 
inhering in the test procedures would unduly lengthen this opinion. We think, 
however, that the hearing examiner's conclusions of failure of proof have 
sound basis in the record and that the dismissal of these charges of the complaint 
was proper. 

The cross-appeals are denied and the initial decision is adopted as the 
decision of the Commission. 


November 19, 1959 


[Filed November 19, 1959] 


PETITION TO REVIEW ORDER OF THE 
FEDERAL TRADE COMMISSION DATED NOVEMBER 19th, 1959 
IN THE MATTER OF 
THEODORE KAGEN CORP. , RESPONDENT, DOCKET NO. 6893 


pa at Nt LN a ts td 
IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
THEODORE KAGEN CORP., et al 
Petitioners : 
-vs- f 
FEDERAL TRADE COMMISSION 
Respondent : 
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PETITION TO REVIEW ORDER 
OF THE FEDERAL TRADE COMMISSION 
DATED NOVEMBER 19th, 1959 


To the Honorable Judges of the United States Court of Appeals for the District 
of Columbia Circuit: 


JURISDIC TION 
The jurisdiction of the Court is founded upon The Federal Trade Com- 
mission Act; 15 U.S.C. A. 45 (e); Public No. 203-63rd Congress, as Amended 
by Public No. 407-75th Congress; as Amended by Public No. 459; -81st Congress. 


VENUE | 

Petitioners here, respondents below, at all times herein material, 
engaged in the practices complained of in commerce, in the District of 
Columbia. 


STATEMENT OF PROCEEDINGS TO BE REVIEWED 


Attached hereto as Exhibit "A" is a copy of the Order of the Federal 
Trade Commission entered in docket No. 6893 and issued November 19th 1959, 
and containing "Final Order" and "Opinion of the Commission” in the proceedings 
before respondent agency. 

Attached hereto as Exhibit "B" is a copy of letter dated; December 1st, 
1959, over the signature of Robert M. Parrish, Secretary of the Federal Trade 
Commission, transmitting copy of said "Order" to the respondents below, 
petitioners here, and evidencing service by the agency of the Order complained 
of, by registered mail to New York City by said communication. 

Attached hereto as Exhibit "C"' is a copy of the original Complaint, 


issued by the agency herein and, among other things not subjects of this 
appeal, it charged: 


PARAGRAPH FIVE: Certain of the watch 
cases offered for sale and sold 

by respondents consist of two parts, 

that is, a back and a bezel. The back 
part: has the appearance of stainless 

steel and is marked "Stainless Steel 
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Back". The bezel is composed of base 
metal, that is, aluminum, which has been 
treated or processed to simulate or have 

the appearance of precious metal, that is, 
gold or gold alloy. Said watch cases 

are not marked to disclose the true metal 
composition of the bezels, or to disclose that 
the bezels are composed of base metal. 

The practice of respondents in offering 
for sale and selling watch cases incorporating 
bezels composed of base metal which has been 
treated or processed to have the appearance 
of precious metal as aforesaid, without 
disclosing the true metal compositions 
of said bezels, is misleading and deceptive 
and has a substantial tendency and capacity 
to lead members of the purchasing public to 
believe that the said bezels are composed 
of precious metal. 


PARAGRAPH NINE: The use by the respondents 
of the foregoing acts and practices has had, 
and now has, the capacity and tendency to 
mislead and deceive a substantial portion 

of the purchasing public into erroneous 

and mistaken beliefs with respect to the source 
or origin, the metal composition, and the 
capacity to resist moisture of watch cases and 
into the purchase of substantial quantities 

of said watch cases because of such erroneous 
and mistaken beliefs. As a consequence 
thereof substantial trade in commerce has 
been unfairly diverted to respondents from 
their competitors and injury has thereby 

been done to competition in commerce. 


PARAGRAPH TEN: Through the practices 
hereinabove set forth respondents place in 

the hands of watch assemblers, dealers, and 
retailers a means and instrumentality 
whereby such watch assemblers, dealers, and 
retailers may mislead and deceive members 
of the purchasing public as to the source 

or origin, the metal composition, and the 
capacity to resist moisture of watch cases 
sold by them. 
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The duly designated hearing examiner of the Commission, after 
hearings at which evidence was submitted by all of the parties, entered his 
Initial Decision on April 3rd, 1959, attached hereto as Exhibit D, which, 


insofar as this appeal is concerned held: 

IT IS ORDERED that the respondents, 
Theodore Kagen Corp., a corporation, and 
its officers, and Theodore Kagen, individually 
and as an officer of said corporation and 
doing business as T. K. Co., and respondents' 
representatives, agents and employees, directly 
or through any corporate or other device, 
in connection with the offering for sale, 
sale and distribution of watch cases in 
commerce, as "commerce" is defined in 

the Federal Trade Commission Act, do forthwith 
cease and desist from: 
Offering for sale or selling watch cases 
composed in whole or in part of base metal © 
which has been treated to simulate precious | 
metal, without clearly disclosing on such 
cases the true metal composition of such 
treated cases or parts. 
IT IS FURTHER ORDERED that as to all other 
issues the complaint be, and it hereby is, 
dismissed. 


Thereupon, petitioners here, respondents below appealed the examiner's 


Order to the Commission. The agency also appealed the examiner's order, but 
the issues involved intheagency appeal are not issues here. : 

Petitioners here filed their appeal brief in support of the appeal, but 
the Commission, in the aforesaid Order (Exhibit "A"), on the point here raised, 


held as follows. | 


Final Order 


This matter having been heard by 
the Commission upon the cross-appeals filed 
by the respondents and by counsel supporting 
the complaint from the initial decision of | 
the hearing examiner; and the Commission | 
having rendered its decision denying said 
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cross-appeals and adopting the initial 
decision as the decision of the Commission: 
IT IS ORDERED that the respondents named in 
the caption hereof shall, within sixty (60) 
days after service upon them of this order, 
file with the Commission a report, in writing, 
setting forth in detail the manner and form 

in which they have complied with the order 

to cease and desist. 


It is from this’! Order, adopting so much of the order of the hearing 
examiner in his Initial Decision as is above quoted, that Review by this Court 
is here sought. 


GROUNDS UPON WHICH RELIEF IS SOUGHT 


Petitioners submit that the Order of the Commission adopting the Order 
of the hearing examiner is contrary to the evidence and the weight of the evidence 
and is arbitrary and capricious to the extent that it would require petitioners to 
do a ridiculous act, i.e., stamp "base metal" or "base metal back" onto the 
backs of watch cases, the public not knowing what either "bezel" means or 
“base metal" represents, and being concerned with other things about the watches 
they are buying, such as their water repellant characteristic, their jewel content, 
etc. 

Petitioners will further argue that the respondent agency did not sus- 
tain its burden of proving that the purchasing public is deceived by and represen- 
tations made by petitioners as to the metallic content of their watch cases; or 
that any of the representations made by petitioners concerning the metallic 
content of their watches are false, misleading or deceptive within the meaning 


of Section 5 of the Federal Trade Commission Act. 


Very respectfully submitted, 
/s/ B. Paul Noble 


B. PAUL NOBLE 


OF COUNSEL : Attorney For Petitioners 


-NOBLE & MOYLE yes ac 
Washington 7, D. C. | /s/ Walter G. Moyle; Jr. 


* * * * 


[Filed May 6, 1960] 


JOINT MOTION FOR LEAVE TO FILE EXHIBITS TO SUPPLEMENT 
THE CERTIFIED TRANSCRIPT OF RECORD 


COME NOW Theodore Kagen. Corp. and Theodore Kagen, petitioners, 
and the Federal Trade Commission, respondent, and jointly move this Court 
for leave to file three exhibits to supplement the certified transcript of record 
filed this day in court. In support of this motion petitioners and respondent 
show the court the following: | 

1. The petition to review the order in this matter was filed in this 
Court on January 29, 1960, and was served upon the Commission by mail on 
that date. The time’within which to file the certified transcript of record 
was twice extended by orders of this Court and the date for filing the certified 
transcript of record is April 24, 1960. The extensions of time were made 
necessary by the fact that some 29 watch cases which are part of the record 
in this case were missing. They have not since been located. 

2. Upon review of the transcript of record counsel for the parties 
have ascertained that only 12 of the missing watch cases are specifically 
described in testimony relevant to the issues presented on appeal by the 
petition to review. These watch cases are Commission Exhibits 1, 2, 3, 4, 10, 
14, 16, 17, 18, 21 and 24 and Respondents' Exhibit 5. 

3. Counsel for the parties have acquired three watch cases (Joint 
Exhibits A, B and C): | 

Joint Exhibit A: T. K. Co. watch case containing an 2 

anodized aluminum bezel of yellow metallic , 
color, with the following legend inscribed on 
the back ~- "antimagnetic -- stainless steel 
back -- automatic -- water-resistant incabloc 
-- 1361" | 
Joint Exhibit B: T. K. Co. watch case containing a chrome 
top bezel of white metallic color with the follow- 
ing legend inscribed on the back -- "antimagnetic -- 
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stainless steel back -- automatic -- water- 
resistant incabloc -- 1361" 

Joint Exhibit C: Watch case containing a bezel of 
rolled gold plate marked with the legend 
F 10K R.G. P. on the bezel and “water-resistant -- 
shock-proof -- antimagnetic -- stainless steel 
back” on the back. 

4. It is stipulated and agreed by and between the parties that 
the twelve exhibits heretofor specified are representative of all the exhibits 
of record insofar as the appearance of the metal of their bezels is relevant 
to the issues on this appeal; that insofar as the appearance of the metal of 
its bezel is concerned, Joint Exhibit A is representative of the appearance 
of the bezels of Commission Exhibits 1, 2, 3, 4, 10, 14, 18, 21 and 24; that 
insofar as the appearance of the metal of its bezel is concerned, Joint Exhibit 
B is representative of the appearance of the bezels of Commission Exhibits 
16 and 17; and that insofar as the appearance of the metal of its bezel is con- 
cerned, Joint Exhibit C is representative of the appearance of the bezel 
of ’’Respondents’ Exhibit 5." 

WHEREFORE petitioners and the Commission request that their 
joint motion for leave to file the three exhibits, Joint Exhibits A, BandC, 
to supplement the certified transcript of record be granted. 

Respectfully submitted, 
/s/ Alan B. Hobbes 


Assistant General Counsel, 
Attorney for the Federal 
Trade Commission. 


/s/ B. Paul Noble, 


OF COUNSEL: Attorney for Petitioners, 
NOBLE & MOYLE 2140 P Street, N. W., 
Washington 7, D. C. | Washington 7, D. C. 


[Filed May 11, 1960] 


September Term, 1959 


Before: Prettyman, Chief Judge, in Chambers. 
ORDER 


Upon consideration of the joint motion of the parties for leave to 
supplement the record with three exhibits, A, BandC, and it appearing 
that said exhibits have been lodged with the Clerk, it is | 

ORDERED that the Clerk is directed to file the three exhibits A, 
B and C as a supplement to the record in this case. | 


Dated: May 11, 1960 


[Filed May 19, 1960] 


SUBMISSION OF QUESTIONS PRESENTED 
AS ISSUES IN THIS CASE AND STIPULATION 


In the view of petitioners the questions presented by the petition to 
review are: | 
1. Whether there was substantial evidence upon which the 
Commission could support its finding of fact that petitioner 
has represented the composition of its watch cases as being 
composed of precious metals contrary to fact and whether 
order to cease and desist from such alleged representation 
should be set aside and appropriate order entered? ; 
2.. Whether in the light of the evidence before the Commission, 
and the Commission's own experience in the watch industry, 
the action of the Commission in issuing order to cease and 
desist in this case was not arbitrary and capricious and thus 
contrary to law? | 
3. Whether the order entered in this case should be set aside 
as it requires the petitioner to perform: | 
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1) a vain and useless act 


2) an act against the public interest as it will 
tend to confuse the public 


3) an act requiring petitioner to make a misleading 
statement ? 


4. Whether the fact that no actual deception has been shown to have 

been practiced by the petitioner, plus the fact that finding tendency 

toward, or inherent deception in this case runs contra to a legitimate 

industry wide practice is not sufficient reason to vacate the order ? 

5. Whether the fact that Commission's order in this case is 

inconsistent’ with Commission's own trade practice rules for the 

watch industry is not contrary to proper administrative practice 

and so abusive as to be contrary to law? 

6. Whether’ the fact that Commission's order in this case is incon- 

sistent with rulings and findings in parallel cases in the watch 

industry is not contrary to proper administrative practice and 

thus contrary to law? 

In the view of respondent the questions presented by the petition to 
review are: 

1. Whether there is substantial evidence to support the Commission's 

findings that the base-metal bezels of petitioners’ watch cases simulate 

precious metal and that the failure to disclose the true metallic content 


of the watch cases had the tendency and capacity to deceive a substan- 
tial portion of the purchasing public ? 

2. Whether the Commission properly ordered petitioners to 

cease and desist from offering for sale or selling watch cases 
composed in whole or in part of base metal which has been treated 


to simulate precious metal, without clearly disclosing on such 
cases the true metallic composition of such cases or parts? 
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It is stipulated and agreed by and between the parties that the date for 
filing petitioners’ brief and the joint appendix shall be July 8, 1960, that the 
date for filing respondent's brief shall be August 19, 1960, and the date for 
filing petitioners’ reply brief shall be September 2, 1960. 

Respectfully submitted, 
/s/ B. Paul Noble - Atty for Petitioner 
/s/ Alan B. Hobbes | 
/s/ Miles J. Brown, | 
Attorneys for the Federal Trade ‘Commission. 
DATED: May 19, 1960. | 


[Filed May 20, 1960] 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,541 September Term, 1959 


Theodore Kagen, Corp. , 
a corporation, etc., et al., 


Petitioner, 


Vv. 
Federal Trade Commission, 
Respondent 
Before: Danaher, Circuit Judge. 
PREHEARING ORDER 

Counsel for the parties having appeared before Circuit Judge Danaher, 
for prehearing conference pursuant to Rule 38(k) of the General Rules of this 
Court, and counsel having submitted their Statements as to the issues, and 
stipulation as to dates for filing briefs and joint appendix, and the Statements 
and stipulation having been considered, the Statements and stipulation are 
hereby approved, and it is | 
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ORDERED that the Statements by the petitioners and respondent 
as to the issues, and stipulation as to dates for filing briefs and the joint 
appendix shall control further proceedings in this case, unless modified by 
further order of the court, and that said Statements and stipulation, and 
this order shall be printed in the joint appendix. 


Dated: May 20, 1960 


{Filed June 29, 1960} 
Before: Prettyman, Chief Judge, in Chambers. 


ORDER 


On consideration of petitioner's motion for leave to file amended 
designation of record to be printed in joint appendix, and it appearing that 
respondent consents, it is 

ORDERED that petitioners are granted leave to file an amended 
statement of parts of the record they propose to print in the joint appendix’ 


in this case. 


Dated: June 29, 1960. 
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PETITIONERS' AMENDED DESIGNATION OF RECORD, 


DATED JUNE 17TH, 1960 


Petitioners herewith set forth their amended designation of record 
as follows: | 
A. On Review 
11/19/59 Petition to Review (excluding attachments thereto) 


5/6/60 Joint Motion of parties for leave to file exhibits to 
supplement the certified transcript of record 


5/11/60 Order of Court granting Joint Motion of 5/6/60 


5/19/60 Submission of Questions Presented as Issues in this 
_ case and Stipulation 


5/20/60 Prehearing Order 
5/16/60 Designation of Record 
B.. Agency Proceedings 
Plea: 
9/24/57 Complaint - pages 2 - 6* inclusive 
11/2/57 Answer - pages 11 and 12* inclusive | 
4/3/59 Initial Decision - pages 125 - 131* inclusive 
11/19/59 Final Order - page 177* 
11/19/59 Opinion of Commission - pages 178 - 183* inclusive 
2. Testimony of Official Transcript ** 
* Pages 2 line 9 to line 11, page 6 line 1 to page 13 line 13, page 26 line 14 
to page 29 line 15, page 67, lines 13 to 25, page 79 lines 11 to: 22, page 111 
line 5 to page 118 line 19, page 119 lines 12 to 24, page 152. line 21 to 
page 153 line 20, page 160 lines 1 to 12, page 217 to page 219 inclusive, 
page 221, page 228, lines 6 to 25, page 231 lines 1 to 22, page 233 line 3 
to page 234 line 20, page 316 line 8 to page 317 line 25, page $28 line 14 to 
page 342 line 19, page 357 line 1 to page $59 line 20, page 373 line 1.to 
page 377 line 9, page 398 line 14 to 19, page 416 to page 418 inclusive, page 
427, page 463 lines 14 to 25, page 468 lines 2to 9, page 476 line 21 to 
page 477 line 20, page 484 line 8 to page 497 line 24, page 502 line 1 to 
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page 504 line 1, page 509 line 1 to page 510 line 15, page 600 line 18 to page 
617 line 14, page 637 line 17, page 640 line 11. 


Page references to certified transcript of record. 


Pagination refers to page numbers of official transcript. 
3. Exhibits 


Joint Exhibits A, B, C 
Commission #6A 
Commission #6B 
Commission #TA 
Commission #7B 


Very respectfully submitted, 
/s/ B. Paul Noble 


Attorney for Petitioner. 
* * * * * 


RESPONDENT'S COUNTER-DESIGNATION OF RECORD 
TO BE PRINTED IN JOINT APPENDIX 


COMES NOW the Federal Trade Commission, respondent, and pur- 
suant to this Court’s Rule 16(b) files this its counter-designation of additional 
parts of the record which it desires printed in the joint appendix. The pagi- 
pation referred to is that of the official transcript of testimony as used in 
petitioners’ designation. 


TESTIMONY 
page 4, line 25 to page 5, line 4, inclusive 
page 5, line 18 to line 25, inclusive 


page 32, 
page 32, 
page 33, 
page 40, 
page 43, 
page 45, 
page 51, 


page 53, 
page 60, 
page 60, 
page 64, 
page 67, 
page 68, 
page 74, 


page 76, 

page 80, 

page 89, 

page 97, 

page 220, 
page 222, 
page 229, 
page 229, 
page 230, 
page 240, 
page 240, 
page 352, 
page 356, 
page 361, 
page 363, 
page 367, 


line 5 and line 6 
line 17 to page 33, line 9, inclusive 
line 22 to page 34, line 8, inclusive 
line 24.to page 42, line 11, inclusive 
line 17 to page 44, line 9, inclusive 
line 1 to page 50, line 12, inclusive 
line 17 to page 52, line 5 to and 
including word "file" 
line 5 to line 16, inclusive 
line 3 to line 9, inclusive 
line 24, to page 61, line 2, inclusive 
line 25, to page 65, line 13, inclusive 
line 5\to line 25, inclusive 
line 15 to page 70, line 1, inclusive 
line 20 to page 75, line 17, inclusive 
line 25 to page 77, line 4, inclusive 
line 5 to line 10, inclusive 
line 18 to page 90, line 17, inclusive 
lines 20 and 21 
line 21 to line 25, inclusive 
line 1 to line 16, inclusive 
lines 8 and 9 
line 16 to line 25, inclusive 
line 3 to line 22, inclusive 
line 5 to line 8, inclusive 
line 23 to page 241, line 23, inclusive 
line 9 to page 354, line 9, inclusive 
lines 18 and 19 
line 12 to page 362, line 7, inclusive 
line 16 to page 364, line 19, inclusive 
line 6 to line 18, inclusive 
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page 372, line 7 to line 25, inclusive 

page 390, lines 2 and 3 

page 393, line 2 to line 16, inclusive 

page 400, line 15 to page 401, line 1, inclusive 
page 403, line 22 to page 406, line 17, inclusive 
page 408, line 4 to page 409, line 6, inclusive 
page 419, line 1 to line 8, inclusive 

page 428, line 1 

page 428, line 20 to page 430, line 2, inclusive 
page 440, line 20 to page 441, line 2, inclusive 
page 442, line 2 to page 443, line 19, inclusive 
page 454, lines 11 and 12 

page 454, line 19 to page 455, line 9, inclusive 
page 499, line 1 to page 500, line 4, inclusive 
page 500, line 10 to line 20, inclusive 


page 501, line 21 to line 24, inclusive 

page 508, line 20 to line 25, inclusive 

page 633, line 10 to page 635, line 8, inclusive 
Respectfully submitted, 
/s/ Alan B. Hobbes 


Assistant General Counsel, 
Federal Trade Commission, 
Attorney for Respondent 


Dated: May 25, 1960. 
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PETITIONERS' PROPOSED DESIGNATION 
__OF RECORD, DATED MAY 16th, 1960 


A) On Review 
11/19/59 Petition To Review 


3/9/60 Motion of Commission for eniecement of time to file 
certified transcript of record. 


3/21/60 Order of the Court granting Commission's motion of 
enlargment of time of 3/9/60 


3/23/60 Motion of Commission for enlargment of time to file 
certified transcript of record. 


3/23/60 Answer of Petitioners' to motion of Commission for 
enlargment of time of 3/23/60. 


3/24/60 Order of the Court granting Commission's motion for 
enlargment of time of 3/23/60. 


4/25/60 Motion of Commission for enlargment of time within.to 
file certified transcript of record. 


4/25/60 Petitioner's Answer to Commission's ose for enlargment 
of time. 


5/3/60 Order of Court granting motion of Commission for enlarge- 
ment of time of 4/25/60 


5/6/60 Joint motion of parties for leave to file exhibits, to 
supplement the certified transcript of Bests 


5/10/60 Prehearing Order of the Court 
5/11/60 Order of the Court granting Joint motion of 5/ 5/6/ 60 
5/16/60 This designation of record. 


B) ency Procee 8 | 


Plea 
9/24/57 Complaint, pages 1 thru 5, inc. 
11/2/57 Answer, pages 1 thru 2, inc. 
4/3/59 Initial Decision of Examiner, pages 5 thru 1, inc. 
11/19/59 Final Order of the Commission, page 1 : 
11/19/59 Opinion of the Commission, pages 1 thru 6, ine. 
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2. Testimony Of Official Transcript 


Pages 2, 6 - 13 (incl.), 26 - 29 (incl.), 67, 79, 111 - 118 (incl. ), 

119, 152 - 153, 160, 217 - 219 (incl.), 221, 228, 231, 233 - 234 (incl. ), 
$16 - 317 (incl.), 328 - 342 (incl.), 357 - 360 (incl. ), 373 - 377 (incl. ), 
398, 416 - 418 (incl.), 427, 463 - 465 (incl.), 468, 477, 484 - 497 
(incl. ), 502 - 504 (incl. ), 509 - 510, 600 - 623 (incl.), 637 - 640 

(incl. ). 


3. Exhibits 
Joint Exhibits A,.B, C 
Commission #6A 
Commission #6B 
Commission #TA 
Commission #1B 
Commission #8A 
Commission #8B 


Very respectfully submitted, 


/s/ B. Paul Noble 


Attorney for Petitioner 
2140 P Street, N. W., 
Washington, D. C. 
DUpont 7 3292 
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STATEMENT OF QUESTIONS PRESENTED 
‘In the view of respondent these questions are presented: 


1. Does the record contain substantial evidence to sup- 
port the Commission’s findings that the base-metal bezels 
of petitioners’ watchcases simulate precious metal and that 

' the failure to disclose the true metallic content of such 
watchcases has the tendency and capacity to deceive a sub- 
stantial portion of the purchasing public? 

2. Has the Commission properly ordered petitioners to 
cease and desist from offering for sale or selling watch- 

_ eases composed in whole or in part of base metal which has 

i been treated to simulate precious metal, without clearly 
disclosing the true metallic composition of such cases or 
parts? 


INDEX 


I. Counterstatement of the case 
A. Proceeding before the Commission. ... 
B. The facts 
II. Statute and rule involved 
Ill. Summary of argument 
IV. Argument 
Preliminary statement 
A. The Commission’s findings are supported by credible, 
reliable and substantial evidence 
B. The order properly responds to the Commission’s 
findings 
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Subsection (10) 
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AUTHORITIES CITED 
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U.S. 875 

Bantam Books, Inc. v. Federal Trade Commission, 275 F.2d 
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Bennett v. Federal Trade Commission, 91 App. D.C. 336, 200 
F.2d 362 (D.C. Cir. 1952) 

Book-of-the-Month Club v. Federal Trade Commission, 202 
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(1955) 
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Kerran v. Federal Trade Commission, 265 F. 2d 246 (10th 
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Mandel Bros. v. Federal Trade Commission, 254 F.2d 18 (7th 
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Mary Muffet, Inc. v. Federal Trade Commission, 
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New American Library of World Literature, Inc. v. Feder 
Trade Commission, 213 F.2d 143 (2d Cir. 1954) 

Niagara Falls Power Co. v. Federal Power Commission, 
F.2d 787 (2d Cir. 1943), cert denied, 320 U.S. 792 

Northern Feather Works, Inc. v. Federal Trade Commission, 
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Pep Boys—Manny, Moe & Jack v. Federal Trade Commis- 
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Royal Oil Corp. v. Federal Trade Commission, 262 F.2d 741 
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Standard Distributors, Inc. v. Federal Trade Commission, 
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U.S. Navy Weekly, Inc. v. Federal Trade Commission, 92 
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Wm. H. Wise Co. v. Federal Trade Commission, 101 App. 
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29 (7th Cir. 1944) 


Commission Froceedings: 


Arnold Constable, F.T.C. Docket No. 7106 (interlocutory 
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Swiss Watch Corp. et al., F.T.C. Docket No. 7040 


Statutes: 


Administrative Procedure Act: 
See. 7(c), 60 Stat. 241; 5 U.S.C. 1006(c) 
Sec. 10 (e), 60 Stat. 243; 5 U.S.C. 1009(e) 
Federal Trade Commission Act: 
Sec. 5(a), 66 Stat. 632; 15 U.S.C. 45(a) 
Sec. 5(c), 38 Stat. 719, as amended, 52 Stat. 113; 15 U.S.C. 
9, 12, 26 


Rules: 


Federal Trade Commission Rules of Practice and Procedure: 
Sec. 2,29, 16 C.F.R., (1960) 
Trade Practice Rules for the Watch Case Industry: 
Sec. 174(b) (10), 16 C.F.R., (1960) 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,541 


Turopore Kacen Corp., a corporation, and THEoporE 
KaceEn, individually, and as an officer of Theodore Kagen 
Corp., and doing business as T. K. Co., perrtionERs, 


Vv. 


FepreraL, TrapE CoMMISSION, RESPONDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL 
TRADE COMMISSION 


BRIEF FOR THE FEDERAL TRADE COMMISSION 


I 
COUNTERSTATEMENT OF THE CASE 


This case arises on a petition to review an order to cease 
and desist issued by the Federal Trade Commission at 
the conclusion of a proceeding upon a complaint charging 
petitioners with engaging in unfair and deceptive acts and 
practices and unfair methods of competition in commerce, 
in violation of the Federal Trade Commission Act.* 


166 Stat. 632; 15 U.S.C. 45(a). Pertinent provisions of the Act 
are set forth in petitioners’ appendix at pp. 1-2. 


(1) 
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A. Proceeding before the Commission 


The complaint (J.A. 2-4), issued September 24, 1957, 
alleged inter alia? that in the course and conduct of their 
interstate business petitioners had offered for sale or sold 
watchcases the aluminum bezels * of which had been treated 
or processed to simulate or have the appearance of pre- 
cious metal, namely, gold or gold alloy. The Commission 
alleged that although the backs of these watchcases, made 
of and having the appearance of stainless steel, were 
marked ‘‘stainless steel back”? neither the backs nor bezels 
of the cases were marked to disclose the true metallic com- 
position of the bezels. 

The Commission charged (J.A. 3) that the practice of 
offering for sale or selling watchcases incorporating bezels 
composed of base metals which had been so treated or 
processed to simulate or have the appearance of precious 
metal without disclosing the true metallic composition of 
said bezels is misleading and deceptive and has a substan- 
tial tendency and capacity to lead members of the pur- 
chasing public to believe that the bezels were composed of 
precious metal.* 


2 Other charges in the complaint (J.A. 2-4) raised the questions 
of (1) whether petitioners’ representations that their watchcases 
were “water-protected” or “water-resistant” were true and (2) 
whether petitioners’ representation that they were “manufacturers” 
was true. The examiner held (J.A. 95-96, 97) that the charges 
with respect to these issues were not sustained by the evidence and 
in his initial decision he dismissed the complaint insofar as these 
charges were concerned (J.A. 97). The Commission adopted the 
initial decision as its own with respect to these questions (J.A. 98, 
104). 

3 A bezel is the grooved rim or flange which holds a watch crystal. 
Petitioners’ watchcases consist of two parts—a back and a bezel 
(J.A. 3, 7). The bezel is a prominent component of a watchcase 
and of the finished watch (J.A. 101) and when the watchcase is 
worn the bezel is the primary metallic portion of the watchcase 
that is visible (See Joint Exs. A, B and C). 

4 The exact language of the complaint (J.A. 3) which is pertinent 
to this appeal is as follows: 


Paracrapu Five: Certain of the watch cases offered for sale 
and sold by [petitioners] consist of two parts, that is a back 
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The Commission further charged (J.A. 4) that the offer- 
ing for sale or sale of the above-described watchcases 
without indicating their true metallic composition consti- 
tutes an unfair or deceptive act or practice and an unfair 
method of competition in interstate commerce in violation 
of the Federal Trade Commission Act. 

In their answer (J.A. 7-8), petitioners admitted that they 
were engaged in the interstate business alleged in the com- 
plaint and that certain of their watchcases were correctly 
described in the complaint. Petitioners denied, however, 
that their method of marking the watchcases was intended 
to mislead or deceive the purchasing public or was capable 
of doing so or that they had violated the Federal Trade 
Commission Act. 

In the course of hearings before an examiner counsel 
for both parties adduced testimony and exhibits, and at 
the conclusion the examiner filed his initial decision (J.A. 
92-98) wherein he made his findings of fact, concluded that 
petitioners were engaged in unfair and deceptive acts and 
practices and unfair methods of competition in interstate 
commerce, and entered a proposed order. Petitioners ap- 
pealed to the Commission from the initial decision, and the 
Commission, after the matter was submitted to it on briefs, 
rendered its decision (J.A. 99-104), denying the appeal and 
adopting as its own the initial decision, and issued the 


and a bezel. The back part has the appearance of stainless 
steel and is marked “Stainless Steel Back.” The bezel is 
composed of base metal, that is, aluminum, which has been 
treated or processed to simulate or have the appearance of 
precious metal, that is, gold or gold alloy. Said watch cases 
are not marked to disclose the true metal composition of the 
bezels, or to disclose that the bezels are composed of base 
metal. 

The practice of [petitioners] in offering for sale and selling 
watch cases incorporating bezels composed of base metal which 
has been treated or processed to simulate or have the appear- 
ance of precious metal as aforesaid, without disclosing the 
true metal composition of said bezels, is misleading and de- 
ceptive and has a substantial tendency and capacity to lead 
members of the purchasing public to believe that the said 
bezels are composed of precious metal. 
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order to cease and desist proposed by the examiner (J.A. 
98). 


B. The facts 


Petitioners’ brief does not include an adequate statement 
of the facts of this case. These facts, which were not the 
subject of significant dispute, are set forth in general in 
the initial decision and in the opinion of the Commission 
(J-A. 96, 99-104). With other pertinent data drawn 
from the record, they may be summarized as follows: 

Petitioner Theodore Kagen Corp. is a New York cor- 
poration with its principal office and place of business at 
48 West 48th Street, New York City. Petitioner Theodore 
Kagen is president of the corporation and formulates, di- 
rects and controls the corporation’s policies, acts and prac- 
tices; he also does business under the name T. K. Co. (J.A. 
2, 7, 92). 

Petitioners are engaged in the sale of watchcases to 
watchmakers and to wholesalers of watchmakers’ supplies 
(J.A. 9, 92). 

Many of petitioners’ watchcases, especially those in- 
volved here (Joint Exs. A & B), are ‘‘two-piece cases’’ (J.A. 
3, 7, 96, 99), the essential ‘‘pieces’’ being the back and the 
bezel (J.A. 96, 99). The bezel is a prominent component 
of the case and the finished watch.» When the Kagen 
watchcases involved here are viewed from the dial side, 
the only visible metal of the case, other than the crown 
(winding stem), is the metal of the bezel (see Joint Exs. 
A&B). 

The bezels of petitioners’ watchcases, representative 
samples of which were introduced into evidence and dis- 
cussed by the several witnesses,® are made of (1) gold- 


5Qther parts of the cases are the crystal and the crown, the 
latter term being applied to the winding and setting stem. 

6 At the time the record in this case was to be certified to this 
Court the physical exhibits actually introduced into evidence could 
not be found. In lieu thereof, counsel for the parties filed a Joint 
Motion for Leave to File Exhibits to Supplement the Certified 
Transcript of Record and stipulated that these Joint Exhibits were 
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colored anodized aluminum,” (2) chrome-plated steel* or 
(3) stainless steel.® It is important to note that, except 
for a negligible trace in the anodized aluminum cases, none 
of these watchcases of petitioners’ contained gold.” 

The backs of all these watcheases were made of stainless 
steel (J.A. 3, 7, 79, 80, 81, $2, 84, 85, 86, 87, 88). When 
these stainless steel backs (which do have the appearance 
of stainless steel) are incorporated into watchcases having 
bezels that are of gold-colored anodized aluminum or silver- 
colored chrome plate, they are marked with the legend 
“‘stainless steel back.’??2 There are no other marks on 
the backs or bezels of these cases to indicate the metallic 
content of the bezels themselves (J.A. 15, 18, 23, 24, 28, 64, 
90). The above-described method of marking is the usual 
industry practice with respect to watchcases whose bezels 
consist of anodized aluminum or chrome plate (J.A. 32, 
33, 42-43, 62, 76, 79). 

Like the markings on the watchcases containing base- 
metal bezels, the record shows that other manufacturers’ 
watcheases incorporating stainless steel backs which con- 


tain bezels made of rolled gold plate, gold fill, or gold elec- 
troplate are also marked on the back with the legend ‘‘stain- 
less steel back’’ (J.A. 54, 59, 61, 77). 

Petitioners also sell certain watcheases the bezels as well 


eS 


representative of the appearance of the bezels of certain specified 
exhibits (J.A. 109-110). On May 11, 1960, the Court granted this 
joint motion (J.A. 111). 

7See Joint Ex. A; Com. Exs. 1, 2, 3, 4, 10, 14, 18, 21, 24; J.A. 
23, 26, 45, 47, 63-64, 79, 80, 81, 82, 83, 84, 85, 87. 

8See Joint Ex. B; Com. Ex. 16, 17; J.A. 67, 79, 86, 87. 

Com. Ex. 12, 13, 15, 23; J.A. 49, 50, 64, 80, 84, 85. 

20 Commission witness Jedlicka, a spectro-chemist employed by 
Lucius Pitkin, Inc., testified that petitioners’ bezels were made 
of “aluminum with a very, very thin overlay of some material which 
has a very faint trace of gold” (J.A. 34, 36), and that the “total 
value of the gold couldn’t possibly be more than just a few pennies” 
(J.A. 37). Petitioner Kagen, on the other hand, categorically 
denied that the anodized aluminum parts of petitioners’ watchcases 
contained any gold whatsoever (J.A. 82, 83, 87, 88). 

11See Joint Exs. A & B; J.A. 3, 7, 9, 14, 18, 26, 45, 47, 63-64, 
79, 80, 81, 83, 84, 85, 86, 87, 88. 
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as the backs of which are composed of, and have the ap- 
pearance of, stainless steel (J.A. 49, 64, 80, 84, 85). The 
record shows that the backs of these cases are stamped 
with the legend ‘‘all stainless steel case’’ (J.A. 49, 80, 84). 

The pertinent testimony of the witnesses concerning these 
watcheases may be summarized as follows: 

Commission witness Zuckerman, who is engaged in the 
watchmakers’ supply business (J.A. 9) and who has had 
thirty years’ experience in this field (J.A. 16), testified 
that he had purchased Kagen watchcases with ‘‘yellow 
bezels,”? assuming and understanding them to be ‘rolled 
gold plated”? (J.A. 10, 13-14, 15-16), and that he still did 
not know whether or not the particular watch case bezels 
were rolled gold (J.A. 15). 

Commission witness Breitman, an employee of Bulova 
Watch Company for eighteen years (J.A. 24), testified that 
although there are simple laboratory tests one can perform 
to ascertain the metallic content of the yellow bezels and 
that through his experience he could tell by feel, weight 
and cutting properties what the metal was, he could not 


tell just by looking whether a Kagen yellow bezel was 
aluminum ‘colored to look like yellow gold’’ (J.A. 26) or 
gold plate and that ‘for all intents and purposes’ the 
bezel looked like a gold product (J.A. 27).* He further 


12 Qn cross-examination this witness stated that he thought he 
might obtain an imported rolled gold bezel for $1.50 (J.A. 15) and 
that, although he did not particularly take notice of the weight 
of watcheases at the time of purchase, such weight would be of 
little significance to him because “American made cases are heavier” 
(J.A. 16,17). This witness further testified that when his customers 
want a “yellow” case, it has to be a gold color (J.A. 11) and he 
had never purchased a yellow case of comparable appearance that 
was not rolled gold (J.A. 16). 

13 On cross-examination this witness stated that, whether or not 
he was holding: it, he could tell it did not contain rolled gold 
“only because” he had a “critical eye” (J.A. 28). 

Commission witness Greenberg, attorney and general manager 
of associations of watch case manufacturers, with twenty years’ 
experience in this field (J.A. 17, 23) testified that he had to scratch 
a gold-colored anodized aluminum Kagen watch case “deeply with 
a nail file’ (J.A. 23) to determine its type. 
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testified that ‘‘yellow’’ on invoices of watchcases normally 
referred to the color of the gold watch case, ie., white or 
yellow gold (J.A. 26; See J.A. 122, 124). 

Mr. Dinstman, owner of I. D. Watch Case Company 
and one who had twenty years’ experience in this field 
(J.A. 32), testified for petitioners that ‘‘[t]here is no way 
of determining [whether a bezel is gold or anodized alu- 
minum colored to look like gold] by actually looking at it’’ 
(J.A. 65) and that he could give only an opinion based on 
his experience as to the constituent metal of the various 
cases shown to him (see Joint Exs. A and C; J.A. 66). He 
further testified that one cannot determine the metallic 
content just by looking at the various cases (J.A. 65). 

Petitioners’ witness Parker, who had been in the watch- 
case business for approximately eleven years and who was 
a competitor of Kagen (J.A. 41), when shown a Kagen 
watchcase with a yellow bezel of a ‘‘gold color’’ stated that 
if he ‘‘could open it up and feel the weight of it’’ he could 
specify the metallic content although he assumed it was 
aluminum (J.A. 45). This witness also identified a watch- 
ease as containing gold by saying, ‘‘It isn’t light enough 
to be aluminum”’ (J.A. 55). 

Petitioner Kagen himself, although testifying that as an 
expert in the watchcase business he could tell the differ- 
ence between a case containing a gold bezel and one that 
does not have gold (J.A. 83) even though it was ‘‘the color 
of gold’’ (J.A. 83), said he could not do the same with 
watch bands (J.A. 90),!4 even though he had previously 
answered a question in this respect (see J.A. 75). - Peti- 
tioner Kagen admitted that the chrome-top bezels looked 
like silver (J.A. 86). 


The Commission itself upon examining the several watch- 


14“Q. Can you, as a case manufacturer detect the presence of 
gold in a bezel that does contain gold? 

“A. Yes. Because gold is primarily used ... on brass. You 
can’t plate gold onto aluminum. At least it’s not done, and alum- 
inum, I would venture to say, weighs one-third the weight of brass. 
Therefore, by just lifting it in your hand, the lightness of it .. .” 
(J.A. 83). 
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case exhibits (see Joint Exs. A & B) found that the bezels 
of many of petitioners’ watchcases ‘‘are to all appearances 
composed of precious metal’’ (J.A. 101). 

The record shows and the Commission found (J.A. 20- 
26, 101) that a watchcase made of a precious metal is more 
serviceable and longer lasting than those containing base 
metals in that such precious metals can more readily re- 
sist the corrosive properties of the salts and acids given off 
by the human body. 

The Commission found (J.A. 101) that a substantial seg- 
ment of the watch-buying public would find it impossible 
to distinguish such bezels from those made of precious 
metal. The Commission also found (J.A. 99, 101) that these 
watchcases were not marked in such a manner to identify 
the bezels as composed of base metal. The Commission con- 
cluded (J.A. 101) that these bezels, owing to their appear- 
ance and lack of adequate marking as to actual metallic 
content, ‘‘constitute a deceptive instrumentality and have 
the capacity to engender impressions that they are com- 
posed of precious metal in the absence of clear disclosure 
to the contrary.”’ 

On the basis of the above findings and conclusions the 
Commission adopted as its own order the order to cease 
and desist filed by the examiner (J.A. 98). That order 
(J.A. 97-98) directs petitioners to cease and desist from— 


Offering for sale or selling watch cases composed in 
whole or in part of base metal which has been treated 
to simulate precious metal, without clearly disclosing 
on such eases the true metal composition of such 
treated cases or parts. 


Petitioners thereafter timely filed their petition to review 
(J.A. 105-108). 
II 


STATUTE AND RULE INVOLVED 


In addition to the sections of the Federal Trade Com- 
mission Act appearing in petitioners’ appendix at pages 
1 and 2, the Commission relies upon the provisions of Sec- 
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tion 5(c) of that Act, 15 U.S.C. 45(c), set forth at fn. 28, 
p. 26, infra. 

The pertinent provisions of the Trade Practice Rules for 
the Watch Case Industry, 16 C.F.R. § 174 (1960) are set 
forth as shown: 


Sec. 174.2(b) (10) at Resp. Apdx. 27, infra. 
Sec. 174.2(b) (12) at Resp. Apdx. 28, infra. 
Sec. 174.2(b) (13) at Resp. Apdx. 28, infra. 
Sec. 174.2(b) (14) at fn. 22, p. 20, infra. 


Ii 
SUMMARY OF ARGUMENT 


A. The Commission found that petitioners’ use in their 
watchcases of a base metal which had been so treated or 
processed that it had the appearance of a precious metal 
without revealing that it was not a precious metal had the 
tendency and capacity to deceive a substantial portion of 
the purchasing public. 

The Commission’s findings of fact are conclusive if sup- 
ported by substantial evidence and such findings are pre- 
sumed to be so supported. 

Not only does mere examination of petitioners’ watch- 
eases reveal that they have the appearance of precious 
metal, but the testimony of witnesses, some of them called 
on behalf of petitioners and all possessing many years 
of experience in the watch and watchcase industries, plainly 
shows how difficult it is to distinguish between the gold- 
colored aluminum metal and gold itself. There is no dis- 
puting the fact that petitioners’ watcheases composed of 
base metal and having the appearance of precious metal 
are not marked in a manner which discloses the true me- 
tallic content of the parts that simulate precious metals. 
The consequent tendency and capacity to deceive is ob- 
vious from a visual inspection of the products themselves. 
In addition, one witness, a man with thirty years’ experi- 
ence in the watchmakers’ supply trade, testified that he 
actually thought that gold-colored aluminum was rolled 
gold plate. 
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The Commission’s conclusion that petitioners are en- 
gaged in an unfair or deceptive act or practice and an un- 
fair method of competition is therefore squarely based 
upon findings of fact supported by substantial evidence 
and, furthermore, is the only reasonable conclusion which 
could have been reached. 

B. The remedy chosen by the Commission requires that 
henceforth petitioners shall disclose the true metallic con- 
tent of those parts of their watchcases which have the ap- 
pearance of a precious metal and which are not made of a 
precious metal. Such a requirement directly responds to 
the Commission’s finding that failure to make such dis- 
closure results in the watchcases having a tendency and 
capacity to deceive. The Commission’s order is proper 
in all respects. 


IV 
ARGUMENT 


Preliminary Statement 


In our view, two issues are raised herein: (1) whether the 
record contains substantial evidence to support the Com- 
mission’s findings that the base-metal bezels of petitioners’ 
watchcases simulate precious metal and that failure to 
disclose the true metallic content of these watchcases has 
the tendency and capacity to deceive a substantial portion 
of the purchasing public, and (2) whether the Commission 
properly ordered petitioners to cease and desist from of- 
fering for sale or selling watchcases composed in whole 
or in part of base metal which has been treated to simulate 
precious metal, without clearly disclosing thereon the true 
metallic composition of such cases or parts. 

In addition to raising these questions, petitioners attempt 
to defend their trade practices on the ground that the Com- 
mission’s action is not only inconsistent with the Com- 
mission’s decision in another proceeding but is also in- 
consistent with the Commission’s Trade Practice Rules for 
the Watch Case Industry (See Questions Presented 5, 6; 
Br. (i)). 


il 


If the Commission’s findings are based upon substantial 
evidence, if the practice cited is an unfair trade practice as 
a matter of law, and if the order properly responds to 
these findings, then petitioners’ collateral questions are 
irrelevant. The Commission cannot abdicate the statutory 
responsibility to the public which arises when the above pre- 
requisites are met because of some prior opinion, either 
formal or advisory.” 

Trade practice rules are merely advisory and cannot 
estop the Commission from issuing an order in the public 
interest to prevent illegal trade practices. American Life 
and. Accident Ins. Co. v. Federal Trade Commission, 255 
F.2d 289, 292 (8th Cir. 1958), cert. denied, 358 U.S. 875; 
Standard Distributors, Inc. v. Federal Trade Commission, 
211 F.2d 7, 13 (2d Cir. 1954). See also Northern Feather 
Works, Inc. v. Federal Trade Commission, 234 F.2d 338, 
338 (3d Cir. 1956); Book-of-the-Month Club v. Federal 
Trade Commission, 202 F.2d 486, 489 (2d Cir. 1953). 

The reason that rules promulgated pursuant to trade 
practice conference procedure cannot be considered ob- 
ligatory but are merely advisory has been well explained 
by one commentator in his general discussion of trade prac- 
tice conferences: 


Despite the indisputable value of the Trade Prac- 
tice Conference Rules, they have no force as such; 
they are not binding upon the members of an in- 
dustry, and any violation thereof is not unlawful per se. 
The Conference procedure cannot resolve any question 
of law or determine whether a particular practice is 
or is not an unfair method of competition. Even the 
entire industry cannot decide that a particular prac- 


15“An administrative agency, charged with the protection of 
the public interest, is certainly not precluded from taking appro- 
priate action to that end because of mistaken action on its part 
in the past... .” National Labor Relations Board v. Baltimore 
Transit Co., 140 F.2d 51, 54-55 (4th Cir. 1944), cert. denied, 321 
US. 795; see also Niagara Falls Power Co. v. Federal Power Com- 
mission, 137 F.2d 787, 792 (2d Cir. 1943), cert. denied, 320 U.S. 792 
(1943). 
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tice should be condemned. Every respondent can in- 
sist upon his right to a fair hearing on evidence or 
argument, i.e., the due process of a formal proceeding 
provided in the Federal Trade Commission Act. [4 
Callman, Unfair Competition and Trademarks, § 95.8, 
p. 2036 (2d ed. 1950)]** 


In Standard Distributors, Inc. v. Federal Trade Com- 
mission, 211 F. 2a 7, 13 (2d Cir. 1954), the court disposed 
summarily of a contention like that made by petitioners: 


Though the corporate petitioner dealt with its sales- 
men in compliance with Rule 16, Trade Practice Con- 
ference Rules for the Subscription and Mail Order 
Book Publishing Industry and used a contract which, 
if read, would advise the prospective purchasers of 
the actual facts without misleading statements that 
is not decisive in these proceedings. Rule 16 does 
imply that members of the industry who honestly 
comply with its letter and spirit shall not be held to 
have engaged in unfair practices but the rule is merely 
advisory and in no way deprives the Commission of 
statutory jurisdiction it otherwise would have... . 
[Emphasis supplied.] 


The facts in this case are not in dispute nor do peti- 
tioners dispute the basic principles of law that are appli- 
cable. The Commission’s findings, if supported by sub- 
stantial evidence on the record considered as a whole, are 
conclusive.” It is well settled that the ‘‘weight to be given 


16 See also Miller, Unfair Competition, Chapter XIII, 1941. 

“The entire [trade practice conference] procedure is aimed at 
voluntary observance. .. .” Federal Trade Commission Rules 
of Practice and Procedure, 16 C.F.R. § 2.29 (1960). 

17 This is merely a restatement of the congressional mandate 
as set forth in Section 5(c) of the Federal Trade Commission Act: 
« __ the findings of the Commission as to the facts, if supported 
by evidence, shall be conclusive.” 38 Stat. 719, as amended, 52 
Stat. 111; 15 U.S.C. 45(c). See also the Administrative Procedure 
Act, Secs. 7(c), 10(e), 60 Stat. 241, 243; 5 US.C. 1006(c), 1009(e). 

The Commission’s findings are presumed to be supported by 
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to the facts and circumstances admitted, as well as the 
inferences reasonably to be drawn’’ therefrom are for the 
Commission, Federal Trade Commission v. Pacific States 
Paper Trade Ass’n, 273 U.S. 52, 63 (1927) ; Carter Prod- 
ucts, Inc. v. Federal Trade Commission, 268 F. 2d 461, 491 
(9th Cir. 1959), cert. denied, 361 U.S. 884, and that the 
“possibility of drawing either of two inconsistent infer- 
ences from the evidence’? does not prevent the Commission 
from drawing one of them. National Labor Relations 
Board v. Nevada Consolidated Copper Corp. 316 U.S. 105, 
106 (1942); Carter Products, Inc. v. Federal Trade Com- 
mission, supra. 

“‘[W]here the exhibits themselves sufficiently demon- 
strate their capacity to deceive,’’ the Commission’s finding 
of a violation of the Federal Trade Commission Act is 
deemed to be supported by substantial evidence. Royal 
Oil Corp. v. Federal Trade Commission, 262 F. 2d 741, 
745 (4th Cir. 1959); Zenith Radio Corp. v. Federal Trade 
Commission, 143 F. 2d 29, 31 (7th Cir. 1944). See also 
Mohr v. Federal Trade Commission, 272 F. 2d 401, 405 
(9th Cir. 1959), cert. denied, 362 U.S. 920 (1960). 

The simulation of a product without a clear disclosure 
of the fact that it is a simulation is an unfair or deceptive 
act or practice. L. Heller & Son, Inc. v. Federal Trade 
Commission, 191 F. 2d 954 (7th Cir. 1951) ; Haskelite Mfg. 
Corp. v. Federal Trade Commission, 127 F. 2d 765, 766 
(7th Cir. 1942); Royal Oil Corp. v. Federal Trade Com- 
mission, 262 F. 2d 741 (4th Cir. 1959). As petitioners 
recognize (Br. 6), a finding of tendency and capacity to de- 
ceive is sufficient to support an order to cease and desist; ac- 
tual deception is not necessary. Federal Trade Commission 
v. Winsted Hosiery Co., 258 U.S. 483, 494 (1922) ; Charles 
of the Ritz Dist. Corp. v. Federal Trade Commission, 
143 F. 2d 676, 680 (2d Cir. 1944); Pep Boys—Manny, Moe 
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substantial evidence. Federal Trade Commsision v. A. McLean 
& Sons, 84 F.2d 910, 911 (7th Cir. 1936), cert. denied, 299 US. 
590; Federal Trade Commission v. Wallace, 75 F.2d 733, 736 (8th 
Cir. 1935). 
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& Jack v. Federal Trade Commission, 122 F. 2d 158, 161 
(3d Cir. 1941). 

And finally, as petitioners admit (Br. 7), it is no defense 
to a charge of engaging in an unfair trade practice to show 
that such practice is common in the industry and has been 
engaged in by competitors. Federal Trade Commission v. 
Winsted Hosiery Co., 258 U.S. 483, 493 (1922); DeGorter 
v. Federal Trade Commission, 244 F.2d 270, 282 (9th Cir. 
1957). See also Moog Industries v. Federal Trade Com- 
massion, 355 U.S. 411, 413 (1958). 


A. The Commission’s findings are supported by credible, 
reliable and substantial evidence 

The Commission found (J.A. 100-101) that petitioners’ 
use in their watchcases of a base metal which has been so 
processed that it has the appearance of a precious metal 
without their revealing that such metal is base metal has 
the tendency and capacity to deceive a substantial portion 
of the purchasing public. 

Petitioners contend (Br. 9) that the Commission’s de- 
cision is contrary to the weight of the evidence and that 
the Commission has ignored the testimony of the witnesses. 
They assert (Br. 5) that the ‘‘sole evidence’? upon which 
the Commission based its finding that their watchcases sim- 
ulated precious metal was mere examination of the watch- 
cases themselves and further (Br. 9) that the Commission’s 
finding of a tendency and capacity to deceive was based 
solely upon the Commission’s ‘‘expertise.”’ 

It is petitioners, not the Commission, who completely 
ignore the testimony of the witnesses. Although peti- 
tioners’ anodized aluminum bezels do have the appearance 
of yellow gold, which from a mere visual examination is 
apparent beyond peradventure of a doubt (See Joint Ex. 
A and compare with Joint Ex. C), the Commission’s finding 
in this respect is also based on oral testimony (J.A. 100- 
101). And the Commission’s finding that such simulation 
had the tendency and capacity to deceive is not only demon- 
strated by the exhibits themselves but is also based upon 
the specific testimony of the witnesses. 
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The testimony of the witnesses conclusively indicates 
that it is nigh impossible to ascertain by visual inspection 
the true metallic content of such bezels. Not only did the 
witnesses describe the anodized aluminum bezels in termi- 
nology identical to that in which they described bezels con- 
sisting of rolled gold plate, gold fill or gold electroplate,”** 
but they explained the problems inherent in distinguishing 
between the two products. The fact that individuals pos- 
sessing thirty, twenty, eighteen, and eleven years’ experi- 
ence respectively in the business of manufacturing, selling 
and distributing these products had difficulty in making 
unequivocal identifications of the respective products is 
certainly substantial evidence to support the Commission’s 
finding that the ‘‘watch-buying public would find it impos- 
sible to distinguish [petitioners’ base metal bezels] from 
those made of precious metal’? (J.A. 101). 

In view of the nature of the testimony in this case, 
recollection of the fact that the Federal Trade Commission 
Act ‘was not ‘made for the protection of experts, but for 
the public—that vast multitude which includes the ignorant, 
the unthinking and the credulous,’ Florence Mfg. Co. v. 
J.C. Dowd & Co. [178 Fed. 73, 75 (2d Cir. 1910)]”’ is most 
appropriate. Charles of the Ritz Dist. Corp. v. Federal 
Trade Commission, 143 F.2d 676, 679 (2d Cir. 1944). 

Commission witness Zuckerman, who had had thirty 
years’ experience in this field (J.A. 16), testified he had 
purchased Kagen watchcases with ‘‘yellow bezels’’ think- 
ing them to be rolled gold plate (J.A. 10, 13, 14, 15-16). 
He further stated that he still did not know at the time 
he gave his testimony whether or not the bezels were “rolled 
gold”? (J.A. 15). This witness added that in his thirty 
years’ experience he had never purchased watchcases of 
the appearance of Joint Ex. A (Com. Ex. 1, 2, 3, 4; J.A. 
15) which were not ‘‘rolled gold’’ (J.A. 16). A second 
Commission witness who had eighteen years’ experience in 
the watchease field (J.A. 24) testified that he could not tell 


18 “Yellow” (J.A. 10); “colored to look like yellow gold” (J.A. 
26) ; “looks like a gold product” (J.A. 27); “gold color” (J.A. 45) ; 
“yellow, gold color” (J.A. 53) ; “it has the color of gold” (J.A. 83). 
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merely by looking at it whether a watchcase of the ap- 
pearance of Joint Ex. A (See Com. Ex. 1; J.A. 27) was 
aluminum colored to look like gold (J.A. 26) or gold plate 
and that for all intents and purposes the Kagen bezel looked 
like a gold product (J.A. 27). This witness added that 
there were simple tests such as ‘‘the feel, the weight, the 
way it cuts’’ (J.A. 27), which he could perform to ascertain 
the metallic content of the yellow bezels although he could 
tell it did not contain rolled gold because and ‘‘only be- 
eause’”’ he had a ‘‘critical eye’’ (J.A. 28). 

The witness with twenty years’ experience, testifying 
as a witness for petitioners, stated that ‘‘[t]here is no way 
of determining [whether a bezel is gold or anodized alumi- 
num colored to look like gold] by actually looking at it’’ 
(J.-A. 65), and that he could only give an opinion based 
on his experience as to the constituent metal of a watch- 
ease (J.-A. 66). Another witness for petitioners, who had 
eleven years’ experience in the watchcase field and who 
was a competitor of Kagen, when shown a Kagen watch- 
ease with a gold-colored yellow bezel, stated that if he 
“could open it up and feel the weight of it’’ he could specify 
its metallic content even though he assumed it was alumi- 
nom (J.A. 45). In identifying a watchcase actually con- 
taining gold, this witness stated that ‘‘it isn’t light enough 
to be aluminum”’ (J.A. 55). 

Petitioners contend (Br. 8) that notwithstanding the 
confusion which the mere appearance of certain of their 
watchcases may engender, they have never represented 
these watchcases as containing precious metal (Br. 6) and 
in fact have always marked them in a manner which pre- 
cludes the possibility of deception. 

In the first place, overt misrepresentation, oral or other- 
wise, is not an essential element of an unfair or deceptive 
act or practice or an unfair method of competition under 
the Federal Trade Commission Act. Failure to disclose a 
material fact which if known to the potential customer 
might affect his preference for a particular product, is an 
unfair trade practice and the Commission has full power 
to require the disclosure of such a material fact. For ex- 
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ample, it has been held to be an unfair trade practice to 
sell previously used oil without disclosing the fact that it 
had been so used, Royal Oil Corp. v. Federal Trade Com- 
mission, 262 F.2d 741 (4th Cir. 1959); Mohawk Refining 
Corp. v. Federal Trade Commission, 263 F.2d 818 (3d Cir. 
1959), cert. denied, 361 U.S. 814; Kerran v. Federal Trade 
Commission, 265 F.2d 246 (10th Cir. 1959), cert. denied, 
361 U.S. 818; to sell abridged editions of books without 
disclosing the fact that they are abridgments, Bantam 
Books, Inc. v. Federal Trade Commission, 275 F.2d 680 
(2d Cir. 1960), petition for cert. filed June 18, 1960, No. 
1016, October Term, 1959; New American Library of World 
Literature, Inc. v. Federal Trade Commission, 213 F.2d 143 
(2d Cir. 1954) ; Hillman Periodicals, Inc. v. Federal Trade 
Commission, 174 F.2d 122 (2d Cir. 1949); or to sell prod- 
ucts of a foreign origin without disclosing the fact that 
such product is of a foreign origin, L. Heller & Son, Inc. 
v. Federal Trade Commission, 191 F.2d 954 (7th Cir. 1954) ; 
Segal v. Federal Trade Commission, 142 F.2d 255 (2d Cir. 
1944). What is more, certain types of goods can be im- 
posters by their very nature, necessitating affirmative dis- 
closures to obviate the deception of purchasers. Haskelite 
Mfg. Corp. v. Federal Trade Commission, 127 F.2d 765, 766 
(7th Cir. 1942); Mary Muffet, Inc. v. Federal Trade Com- 
mission, 194 F.2d 504 (2d Cir. 1952). 

And secondly, a mere comparison of the markings em- 
ployed by petitioners on their watcheases which simulate 
precious metals with the markings on the watchcases that 
actually contain precious metal conclusively demonstrates 
the futility of petitioners’ argument and the substantiality 
of the evidence upon which is based the Commission’s 
finding of a tendency and capacity to deceive. 

The record shows that the watcheases whose bezels are 
made of rolled gold plate and which have stainless steel 
backs are marked on the back with the legend ‘<stainless 
steel back’’ (See Joint Ex. C; J.A. 28, 54, 59, 61, 77 ). This 
stainless steel back has a dull grey metallic color and the 
appearance of stainless steel and is easily distinguishable 
from rolled gold plate, as well as silver (See Joint Ex. C). 
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The backs of petitioners’ watchcases introduced into evi- 
dence having bezels of gold-colored anodized aluminum 
(J.A. 23, 26, 45, 47, 63-64, 80, 81, 82, 85, 87) or chrome 
plate (J.A. 49, 64, 80, 84, 85) also were made of stainless 
steel, had the appearance of stainless steel (See Joint Exs. 
A & B), and were all stamped with the legend ‘<stainless 
steel back.’?® These stainless steel backs are easily dis- 
tinguishable from the gold-colored anodized aluminum or 
chrome metals (See Joint Exs. A&B). There is no other 
mark on the backs or bezels of these cases to indicate the 
metallic content of the bezels themselves (J.A. 15, 18, 23, 
24, 28, 64, 90). 

To the contrary of petitioners’ statement (Br. 6, 7, 9) 

that the record appears ‘‘to establish a complete lack of 
intent to deceive,”’ the essential deceptiveness of petition- 
ers’ practice becomes obvious when one realizes that the 
record actually shows that petitioners have not only dupli- 
eated the appearance of the precious metal, but have also 
copied other manufacturers’ manner of marking the stain- 
less steel backs of watchcases whose bezels are actually 
containing precious metals (Compare Joint Ex. C with 
Joint Exs. A & B). 
_ It is pretty plain that petitioners’ use of the legend 
«stainless steel back’? is itself a means of suggesting that 
the watcheases so marked actually contain gold in signifi- 
cant quantities. For one thing, those of petitioners’ watch- 
cases that are avowedly composed of stainless steel through- 
out—bezels as well as backs—are stamped differently, viz., 
‘all stainless steel case.’? On the other hand, other manu- 
facturers’ watchcases incorporating stainless steel backs 
that contain bezels made of rolled gold plate, goldfill, or 
gold electroplate bear the very legend which petitioners 
have chosen for their watchcases containing gold-appearing 
base-metal bezels—‘‘stainless steel back.’’ 

Petitioners also quarrel (Br. 8) with the Commission’s 
reliance upon Mary Muffet, Inc. v. Federal Trade Commis- 


19 J.A. 9, 14, 18, 23, 26, 28, 45, 47, 49, 63-64, 80, 81, 82, 84, 85, 
86, 87. 
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sion, 194 F.2d 504 (2d Cir. 1952), asserting that whereas in 
that case the Commission not only found a preference on 
the part of the public for a particular product, but also a 
confusion on the part of the public when coming into con- 
tact with that respondent’s product, in the instant case no 
such evidence was adduced, nor was any attempted. But 
to the contrary, the record of this case shows, and the 
Commission found, that precious metals are more durable 
and more lasting than base metals because of their ability 
to resist the effects of body acidity or salt (J.A. 25-26) and 
for that reason there is a public preference for watchcases 
made of such precious metals (J.A. 101).% The tendency 
and capacity to deceive inherent in petitioners’ use of 
watcheases containing bezels made of metal simulating 
precious metal without disclosure that such metal is not 
precious metal and the uncontradicted testimony of the 
witnesses as to the difficulties of distinguishing between 
yellow-colored anodized aluminum and gold is more than 
substantial evidence of a tendency and capacity to deceive 
the purchasing public: it is fair to say that it is conclusive. 

In defense of their manner of marking watchcases whose 
bezels are made of base metal, with the legend ‘‘stainless 
steel back,”? petitioners assert (Br. 7) that not only was 
this practice followed by their competitors” but that such 
a practice is in ‘apparent conformance’’ (Br. 11) with the 
Commission’s Rules of Practice for the Watch Case Indus- 


20It should be pointed out that it was not the Commission’s 
burden to introduce evidence calculated to dispel the inference of 
deception clearly arising from the appearance and markings of 
petitioners’ base metal watchcases. Evidence rebutting such in- 
ference would be relevant. But as happened in the Mary Muffet 
case, petitioners here did not choose to put it in the record. 

22 Petitioners specifically admit (Br. 7) that the fact that com- 
petitors are engaged in an unfair or deceptive act or practice or 
unfair method of competition is no defense to a proceeding directed 
at their use of the same unfair trade practices. This principle is 
well settled. Federal Trade Commission v. Winsted Hosiery Co., 
258 US. 483 (1922) ; Moog Industries v. Federal Trade Commission, 
355 US. 411 (1958); DeGorter v. Federal Trade Commission, 
240 F.2d 270, 282 (9th Cir. 1957). 
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try. Petitioners accordingly assign (Br. 11) as the ‘crux’ 
of their appeal an alleged change of position on the part 
of the Commission and charge that such inconsistency be- 
tween the rules and the proceeding in this case ‘‘violates 
concepts of fair play.’’ 

As has been pointed out above (p. 11, supra) these rules 
are merely advisory, not substantive, and cannot estop the 
Commission from issuing an order in this case. Moreover, 
the inconsistencies assigned by petitioners in their brief 
between the rules and the decision in this case do not exist. 

Actually the rule singled out for analysis by petitioners, 
Rule 14,7 by its very language applies to watchcases “in 
which the case itself has parts composed of gold alloy of 
different fineness or quality, or has parts which are plated 
or coated with different thickness of plating or electro- 
plating as specified in subparagraphs (2), (3), and (4),”’ 
all of which refer to gold alloys, rolled gold plate, gold 
electroplated, or gold filled cases. Petitioners ignore the 
qualification to this rule prohibiting the practicing of de- 


22 (14) Marking of minimum quality in lieu of multiple stamp- 
ing. In respect of watch cases in which the case itself has parts 
composed of gold alloy of different fineness or quality, or has parts 
which are plated or coated with different thickness of plating or 
electroplating as specified in subparagraphs (2), (3), and (4) of 
this paragraph, such watch case may be marked with the quality 
and fineness of the lowest grade as an optional method in lieu of 
marking each such different piece or part, as for example, the mark 
of ‘12K Rolled Gold Plate’ for a case which is composed entirely 
of such 12 karat rolled gold plate with the exception of the bezel 
which is of a higher quality, such as ‘14K Gold Filled’ In no 
instance, however, shall this optional form of marking be utilized 
in such manner or under such conditions as may be deceptive or 
misleading to the public. 

“(In the application of this section platings or electroplatings 
which are of less than 1-1/2/1000 of an inch thickness on base 
metal shall be deemed base metal. If such plating or electro- 
plating is of an alloy containing less than the equivalent of 10 
karats of gold, the part of the case so constructed shall also be 
deemed base metal. If either such plating or electroplating is on 
a stock of precious metal, as for example, ‘sterling silver,’ the 
part of the case so constructed shall be known by the name of the 
metal in the stock, such as in the example given, ‘sterling silver.’)” 
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ception thereunder and also ignore the parenthetical quali- 
fication applicable thereto. Rule 14 has no application 
whatsoever to watchcases containing parts made of “‘base 
metal’? as that term is defined by the rule itself. 


Nor do the other pertinent rules contain provisions which 
can afford a basis for petitioners’ assertion that the Com- 
mission has been inconsistent. Although none of these par- 
ticular rules specifically applies to the marking to be placed 
on petitioners’ type of case, each and every one of the rules 
is predicated upon disclosure and dictates against the style 
of marking practices engaged in by petitioners.* 

In their brief petitioners argue (Br. 11) that in marking 
watchcases they ‘‘did nothing more than follow Commission 
leadership.”? This is sheer fabrication and petitioners’ at- 
tempt to compare their position to that of respondent in 
the Arnold Constable case™ is altogether misleading. 


23 Subparagraph (10) (Resp. Apdx., p. 27, infra) which relates 
to “base metal coating, simulating precious metals” specifies a 
marking which “shall nondeceptively show the fact that such 
case is base metal, or as the fact may be, that the case is plated 
or coated with a designated kind of metal of which such plate or 
coating is composed”. Subparagraph (12) (Resp. Apdx., p. 28, 
infra) relating to “base metal cases simulating precious metal” 
requires that the mark “shall show that said case is base metal.” 
Subparagraph (13) (Resp. Apdx., p. 28, infra) relating to “cases 
having a combination of different metals” provides that the provi- 
sions of this section shall apply to each such respective parts, and 
where the parts of the case have the same appearance such marking 
shall appear at the same place on the case. This subparagraph 
further allows that where the different metals do not have the same 
appearance the markings specifying the content thereof may be 
placed on the respective parts. 

2 Matter of Arnold Constable, F.T.C. Docket No. 7106 (inter- 
locutory ruling, 1958). In the Arnold Constable case the Commis- 
gion dismissed certain paragraphs of a complaint, without prejudice 
to the institution of a new proceeding in the event the practice 
alleged to be unlawful was continued or resumed, when it was 
discovered that an element of the violation alleged had been given 
indirect approval by the Commission’s staff in letters from the 
Division of Wool and Fur to Arnold Constable in 1954 and 1956. 
To the contrary of petitioners’ description of the proceeding in 
the Arnold Constable case, that respondent did not seek advice 
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There is nothing in the record which indicates that the 
Commission condoned, much less approved, the practice 
that has been condemned here. 

Petitioners contend (Br. 11-14) that the Commission’s 
decision in the instant case is inconsistent with its dis- 
position of the Swiss Watch case wherein the complaint 
was dismissed without prejudice to the institution of fur- 
ther proceedings in the future. They say (Br. 13) that a 
comparison of the complaints in the two cases ““shows no 
substantial difference in the pleadings’’ and that the Com- 
mission’s apparent affirmation of the examiner’s findings 
in the Swiss Watch case to the effect that a purchaser could 
not be fooled by a silver-colored chrome plated bezel whose 
case back was marked ‘‘stainless steel back’’ is controlling 
here. 

In its opinion in the instant case the Commission 
enumerated the elements which clearly distinguish the 
Swiss Watch case from the instant case. The Commission 
pointed out (see J.A. 102) that it had ‘‘grave doubts’’ 
whether the complaint in that case raised the issue of 


“‘passing off bezels as composed of precious metal.’’* 
et 


of the Commission. The Commission first contacted that respond- 
ent in 1954 with respect to certain pricing representations con- 
teined in its advertising and at that time the position was taken 
by the Commission’s staff that the term “usually” meant the 
“current market price” of the product advertised. This position 
was reiterated in a similar letter written in 1956. In contrast, the 
paragraphs of the complaint which were dismissed in 1958 alleged 
that the prices which Arnold Constable had used in conjunction 
with the word “usually” were fictitious because they were not the 
prices at which said merchandise was specifically sold by them “in 
the recent regular course of business.” See Mandel Bros. v. Federal 
Trade Commission, 254 F.2d 18, 21 (7th Cir. 1958), modified in 
part, 359 U.S. 385 (1959). 

25 Matter of Swiss Watch Corp., et al, F.T.C. Docket No. 7040. 

26In the Swiss Watch case the Commission ruled that the mark- 
ings on the gold-colored bezel of the watchcase presented to it for 
examination on appeal not only contained the legend “stainless 
steel back” but also “other inscriptions elsewhere on the back 
including the words ‘base metal’.” The Commission rejected the 
argument that there was adequate showing of a likelihood of the 
bezels being passed off as composed of gold. 
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The Commission further pointed out that in the Swiss 
Watch case there was also a question ‘‘as to the quantum 
of evidence’’ to support a finding of ‘‘passing off.’’? The 
Commission concluded: 


. our determinations there and here have been 
made with due regard to the records in the respective 
cases and no conflict of legal principles is presented 
by the differing dispositions of the two cases. 


That there is substantial difference in the complaints 
in the two eases is obvious from a mere reading of them.” 
Petitioners’ attempt to belittle these differences by extract- 
ing fragmentary quotations therefrom is confusing. The 
very issue that is the essence of this appeal is stated in 
the complaint which initiated the proceedings against peti- 
tioners and which alleged that the marking of their cases 
‘ig misleading and deceptive and has a substantial tend- 
ency and capacity to lead members of the purchasing pub- 
lic to believe that said bezels are composed of precious 
metal’? (J.A. 3; see n. 4, p. 2, supra). In striking con- 
trast, the corresponding paragraph of the Swiss Watch 


27 The language of the pertinent portions of the Swiss Watch 
case complaint is as follows: 


ParacraPH Four: Certain of the watch cases offered for sale 
and sold by respondents are imported from Hong Kong and consist 
of two principal parts, that is, a back and a bezel. The back part 
has the appearance of stainless steel and contains the marks “Stain- 
less Steel Back”, among other inscriptions. The bezel is composed 
of base metal, which has been treated to simulate and have the 
appearance of precious metal. Some of the bezels are composed 
of brass coated with nickel and chrome giving a metal finish which 
simulates silver or silver alloy. Some of the bezels are finished 
in a yellow color simulating gold or gold alloy. Said watch cases 
are not marked to disclose that the bezels are composed of base 
metal. 


* * * * * 


PARAGRAPH Five: The foregoing statements are false and mis- 
leading, inasmuch as . . . the term “stainless steel back” tends 
to, and does mislead a substantial number of persons into believing 
that the entire metal portion of the watch case is of stainless steel. 
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| complaint alleges that the style of marking existing there 
‘tends to, and does mislead a substantial number of per- 
' gons into believing that the entire metal portion of the 
watch case is of stainless steel.”? (See 2- 27, p- 23, 

' supra). 

In situations where inconsistencies do exist it must also 
be remembered that the Commission, by statute, must afford 
each respondent the opportunity to defend in adjudicative 
proceedings the allegations contained in a complaint. And 
it is only upon the record made in each individual case 
that the Commission may find violations of the statutes 
and issue its orders to cease and desist. In such a case- 
by-case method where factual situations differ as in the two 
cases now under discussion, there is always the likelihood 
that the ultimate decisions will not be the same. Petitioners 
of course do not contend that it was on the basis of the 
Commission’s decision in the Swiss Watch case that 
prompted them to mark their watcheases aS they do. 

The Commission’s findings in the instant case are SUP- 
ported by credible, reliable and substantial evidence. 


B. The order properly responds to the Commission’s findings 


The Commission found that the pbase-metal bezels of peti- 
tioners’ watchcases simulate precious metal and that failure 
to disclose the true metallic content of these watcheases 
has the tendency and capacity to deceive a substantial 
portion of the purchasing public. Deciding that this prac- 
tice violated the provisions of the Federal Trade Commis- 
sion Act, the Commission ordered petitioners to cease and 
desist from selling watchcases composed in whole or in 
part of base metal which has the appearance of precious 
metal without clearly disclosing on such cases the true 
metallic composition of such cases Or parts. 

Petitioners attack (Br. 9-10) the Commission’s order 
on the grounds that (1) it would require @ ‘vain and use- 
less act’? and (2) because their anodized aluminum bezels 
contain ‘‘some gold,’”’ the order would require them to per- 
form a misleading act as well. 

The ‘‘vain and useless act’’ petitioners would ascribe 
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to their obedience to the Commission’s mandate is based 
on an assumption that since the prospective purchaser 
would not know the meaning of the term ‘‘bezel,’’ any dis- 
closure using that term, such as ‘‘aluminum bezel,’’ would 
be meaningless. It is doubtful whether such an assump- 
tion is valid in the case of a buyer for a watchmaker’s 
supply business or for a watchmaker himself (See J.A. 
9-16): In the case of an ultimate consumer who might 
not know the meaning of a certain ‘‘technical term’’ there 
is no reason for nonuse of that term, whereas in using it, 
he is at least put on notice to inquire further. The order 
requires the whole truth as a substitute for deceptive 
tendencies. 

The assay of petitioners’ gold-colored bezel (Joint Ex. 
A) disclosed that ‘‘[i]t was aluminum with a very, very 
thin overlay of some material which has a very faint trace 
of gold’’ (J.A. 36), the value of which was not ‘‘more than 
just a few pennies’? (J.A. 37). Petitioners argue (Br. 
10) that because their anodized aluminum bezels contain 
“some gold’’ the requirement that they label their bezels 
with the term ‘‘all aluminum’’ would be misleading. The 
Commission’s order does not require the use of the term 
‘all aluminum.’’ It requires that petitioners ‘disclose 
the base metal content’’ of the part of their watch cases 
which has the appearance of precious metal. Petition- 
ers’ entire characterization of what the order requires is 
misleading and its argument based thereon is without 
merit. 

It is settled ‘‘beyond dispute’’ that the choice of remedy 
is within the discretionary power of the Commission. 
Erickson v. Federal Trade Commission, 272 F.2d 318, 322 
(7th Cir. 1959), cert. dented, 362 U.S. 940 (1960); Keller 
v. Federal Trade Commission, 132 F.2d 59, 61 (7th Cir. 
1942). Except where the remedy selected has no reasonable 
relation to the practices found to exist, the court will not 
interfere with the Commission’s choice. Jacob Siegel Co. 
v. Federal Trade Commission, 327 U.S. 608, 611 (1946) ; 
Federal Trade Commission v. Ruberoid Co., 343 U.S. 470, 
472-473 (1952); Federal Trade Commission v. National 
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complaint alleges that the style of marking existing there 
“tends to, and does mislead a substantial number of per- 
sons into believing that the entire metal portion of the 
watch case is of stainless steel.”? (See n. 27, p. 23, 
supra). 

In situations where inconsistencies do exist it must also 
be remembered that the Commission, by statute, must afford 
each respondent the opportunity to defend in adjudicative 
proceedings the allegations contained in a complaint. And 
it is only upon the record made in each individual case 
that the Commission may find violations of the statutes 
and issue its orders to cease and desist. In such a case- 
by-case method where factual situations differ as in the two 
cases now under discussion, there is always the likelihood 
that the ultimate decisions will not be the same. Petitioners 
of course do not contend that it was on the basis of the 
Commission’s decision in the Swiss Watch case that 
prompted them to mark their watcheases as they do. 

The Commission’s findings in the instant case are sup- 
ported by credible, reliable and substantial evidence. 


B. The order properly responds to the Commission’s findings 


The Commission found that the base-metal bezels of peti- 
tioners’ watchcases simulate precious metal and that failure 
to disclose the true metallic content of these watchcases 
has the tendency and capacity to deceive a substantial 
portion of the purchasing public. Deciding that this prac- 
tice violated the provisions of the Federal Trade Commis- 
sion Act, the Commission ordered petitioners to cease and 
desist from selling watchcases composed in whole or in 
part of base metal which has the appearance of precious 
metal without clearly disclosing on such cases the true 
metallic composition of such cases or parts. 

Petitioners attack (Br. 9-10) the Commission’s order 
on the grounds that (1) it would require a ‘¢vain and use- 
less act’? and (2) because their anodized aluminum bezels 
contain ‘‘some gold,’’ the order would require them to per- 
form a misleading act as well. 

The ‘‘vain and useless act’’ petitioners would ascribe 
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to their obedience to the Commission’s mandate is based 
on an assumption that since the prospective purchaser 
would not know the meaning of the term ‘‘bezel,’’ any dis- 
closure using that term, such as ‘‘aluminum bezel,’ would 
be meaningless. It is doubtful whether such an assump- 
tion is valid in the case of a buyer for a watchmaker’s 
supply business or for a watchmaker himself (See J.A. 
9-16): In the case of an ultimate consumer who might 
not know the meaning of a certain ‘‘technical term”’ there 
is no reason for nonuse of that term, whereas in using it, 
he is at least put on notice to inquire further. The order 
requires the whole truth as a substitute for deceptive 
tendencies. 

The assay of petitioners’ gold-colored bezel (Joint Ex. 
A) disclosed that ‘‘[i]t was aluminum with a very, very 
thin overlay of some material which has a very faint trace 
of gold’? (J.A. 36), the value of which was not ‘‘more than 
just a few pennies”? (J.A. 37). Petitioners argue (Br. 
10) that because their anodized aluminum bezels contain 
“‘some gold’’ the requirement that they label their bezels 
with the term ‘‘all aluminum” would be misleading. The 
Commission’s order does not require the use of the term 
‘all aluminum.’’? It requires that petitioners ‘disclose 
the base metal content’’ of the part of their watch cases 
which has the appearance of precious metal. Petition- 
ers’ entire characterization of what the order requires is 
misleading and its argument based thereon is without 
merit. 

It is settled ‘“‘beyond dispute’’ that the choice of remedy 
is within the discretionary power of the Commission. 
Erickson v. Federal Trade Commission, 272 F.2d 318, 322 
(7th Cir. 1959), cert. denied, 362 U.S. 940 (1960); Keller 
v. Federal Trade Commission, 132 F.2d 59, 61 (7th Cir. 
1942). Except where the remedy selected has no reasonable 
relation to the practices found to exist, the court will not 
interfere with the Commission’s choice. Jacob Siegel Co. 
v. Federal Trade Commission, 327 U.S. 608, 611 (1946) ; 
Federal Trade Commission v. Ruberoid Co., 343 U.S. 470, 
472-473 (1952); Federal Trade Commission v. National 
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Lead Co., 352 U.S. 419, 427-428 (1957); Federal Trade 
Commission v. Mandel Bros., 359 U.S. 385, 392-393 (1959). 

Commission orders of the breadth of the instant order 
have been affirmed by this court. See Wm. H. Wise Co. 
v. Federal Trade Commission, 101 App. D. C. 15, 246 F.2d 
702 (D.C. Cir. 1957) ; Bennett v. Federal Trade Commisston, 
91 App. D.C. 336, 200 F.2d 362 (D.C. Cir. 1952). See also 
Dolein Corp. v. Federal Trade Commission, 94 App. D.C. 
247, 219 F.2d 742 (D.C. Cir. 1954), cert. denied, 348 U.S. 
981; U.S. Navy Weekly, Inc. v. Federal Trade Commission, 
92 App. D.C. 339, 207 F.2d 17 (D.C. Cir. 1953) 

The order responds to the findings of the Commission 
and is proper in all respects 


CONCLUSION 


It is submitted that the Commission’s order to cease 
and desist was properly issued. The Commission there- 
fore prays that the petition to review be denied and that 
the Court affirm the Commission’s order and, pursuant to 
statute,® command petitioners’ obedience thereto. 


Respectfully submitted. 


Danret J. McCavtey, JR, 
General Counsel, 


Azan B. Hosszes, 
Assistant General Counsel, 


Mnzs J. Brown, 
Attorney, 


Attorneys for the Federal Trade Commission. 


Wasurneron, D. C., 
Aveust 1960. 


-28%T> the extent that the order of the Commission is affirmed, 
the Court shall thereupon issue its own order commanding obedience 
to the terms of such order of the Commission.” Federal Trade 
Commission Act, Sec. 5(c), 52 Stat. 113, 15 USC. 45(c). 


27 
“APPENDIX 


Pertinent provisions of the Trade Practice Rules for 
the Watch Case Industry: 


(10) Base metal coating, simulating precious metals. 
In respect of watch cases composed of a stock of base 
metal plated or coated with another kind of base metal, 
and either simulating precious metal or having the 
deceptive appearance of being composed throughout 
of the type and kind of material appearing in the sur- 
face coating, the mark shall nondeceptively show the 
fact that such case is base metal, or, as the fact may be, 
that the case is plated or coated with a designated 
kind of metal of which such plate or ned is com- 
posed, as for example: 


Chromium Plated Steel 
or 
Nickel Plated Steel 
or 
Base Metal 


[16 C.F.R. § 174.2(b) (10) ] 


° * e 
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(12) Base metal cases simulating precious metal. In 
respect of watch cases composed wholly of base metal 
manufactured or otherwise processed to simulate or 
have the appearance of precious metal, and cases com- 
posed of an alloy containing gold of less than 10 karat 
fineness, the mark shall show that said case is base 
metal, as for example: 


Base Metal 
or 
Stainless Steel 
or 
Nickel 
or 
Nickel Plated 
or 
Chromium 
or 
Chr. Plated Steel 
or 
Brass 


[16 C.F.R. 4 174.2(b) (12)] 


(13) Cases having a combination of different metals. 
In respect of watch cases having a back and bezel 
composed, respectively, of a different kind or quality 
of metal, the disclosure for marking provided for in 
the foregoing provisions of this section shall be made 
in the manner indicated therein with respect to each 
such respective parts, as for example: 


Base Metal Back 14K Gold Filled Bezel [To be shown 
together or at one place on the case]. 


When two or more parts of the case do not have the 
appearance of being made of the same quality or kind 
of metal, as for example, when the bezel of such a case 
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is of gold filled quality and the back is stainless steel, 
the marking used under this subparagraph may be 
separated as illustrated in the following: 


Stainless Steel [Placed on the back]. 
14K Gold Filled [Placed on the bezel]. 


In the separation of marks here specified such suf- 
ficient care must be exercised as will avoid possibilities 
.of deception or confusion. 


[16 C.F.R. § 174.2(b) (13)] 
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